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“These observations suggest the seemingly paradoxical
conclusion that the most serious obstacle impeding progress
in the New Economy might be consumer-side reluctance to
participate in it. The advanced technologies around us might
well turn out to be unproductive, not because of any defect
inherent to them, but instead simply because we users have
chosen not to use those technologies to best effect.”
Danny Quah
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INTRODUCTION

In 2000, Vito Tanzi1 announced that e-commerce was representing a tax termite: the shift from physical to digital goods generates doubts in relation to competent tax jurisdictions, taxpayers and
tax collectors. The notion of permanent establishment will become
increasingly troublesome. “Many goods, in the form of products,
will disappear“. The tax base erosion and the profit shifting are,
nowadays, the fiscal termites. As a confirmation of these prophecies, the emerging issue of the digital economy taxation has become a widespread problem of our times2.
The digital good’s reconstruction, as a nuclear element of the
digital economy, is a necessary step towards the development of
appropriate fiscal policies and an indispensable procedure, because
it transversally affects the entire legal order. It does not strictly represent a tax issue, as it involves the multilateral trade, the commercial definition and the accounting treatment. However, without any
previous configuration all the issues related to the digital economy
are likely to fall into the nothingness: the digital good may be everything and nothing.
A first approach would admit the creation, in national account
systems, of a category of “knowledge goods” wider than the category of intellectual property products. Therefore, it concerns assets that, traditionally, are neither goods nor services, which set a
third kind of assets sharing the features of both. Something similar
can be found in International Bilateral Trade Agreements, where a
separate and dedicated category appears.
The digital good’s traffic multiplies the difficulty of its precise configuration as it basically supposes the intellectual capital’s
1. V.Tanzi, Globalization, technological developments, and the work of fiscal termites, IMF Working Paper, 2000.
2. T. Rosembuj, Principios de globales de fiscalidad internacional, Barcelona, 2013.
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massive irruption into the trade of goods and services, or rather, the
appearance of the intangible as an engine of innovation for both
information and knowledge, extended to all economic activities in
all territories and in every market. It is the quintessential public
good, since its individual employment does not exclude its use by
others, as long as proprietary and possessory restrictions are respected. Despite of being a unperishable asset it is always exposed
to an accelerated depreciation due to the permanent creation of
new knowledge.
The digital good’s transfer of costs and profits incorporates
complexity into the economic assessment, both in market and in
intra-firm transactions, disabling the effectiveness of every further
appeals regarding its objective determination. It might have no discretional value: there is no normal market value, because there are
no comparable goods or services denoting any kind of “normality”.
The transfer pricing within the transnational corporations becomes
the vehicle supporting tax avoidance and tax evasion, basically because its traditional “at arm’s length” reference principle, if ever
existed, is now a pure fantasy.
The digital economy enhances the instrument aimed at restoring the global standard of the apportionment formula applicable
to transnational corporations. Undoubtedly this formula, already
tested in Europe before the Anglo-Saxon dominance of the at arm’s
length principle, is the best answer to the stateless income shifting.
The G20, during the summit celebrated in St. Petersburg in
September 2013, supported the OECD’s action plan on Tax Base
Erosion and Profit Shifting (BEPS). In particular, it drew attention
to the challenges posed by the growth of the digital economy in the
area of international taxation. In addition, it also stated that: “The
profits should be taxed where the economic activities from which
they derive are made and where the value is created”.
If this is the premise, the least that can be said is that we are
facing a fundamental innovation. The place of profits and the
source of the value establish a general criterion for a fair global
distribution of taxing rights among countries. Moreover, as argued
by Wells and Lowell, the mentioned criterion alters a foundational
premise of the twenties which considered the income allocation as
14
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a privilege given to the imperial countries over the colonies and
concerning the profits driven away from these territories. This paradigm caused by globalization and harmful deregulation of transnational corporations, is changing.
From the list of priorities established by the OECD, pursuant
to the G20 mandate, it can be observed a diagnosis of tax revenue
losses for all States due to the delocalization of profits from the
source where they were created, exclusively motivated by tax minimization purposes.
The culmination of the stateless or wandering income is the
digitization of the economy. The offshoring is inevitable from the
beginning, since digital traffic is not limited by borders or territories; it does not withstand customs and it is immaterial.
The OECD in the Action 1 of the BEPS Action Plan identifies
the challenges of the digital economy:
•	The ability of a company to have a significant digital presence in the economy of another country without being subject to taxation due to the lack of nexus under current international rules,
•	The attribution of value created from the market localization of relevant data through the use of digital products and
services,
•	The qualification of the income derived from new business
models, the application of related source rules and how to
ensure the effective collection of taxes -VAT- in case of
cross-border provision of digital goods and services3.
The absence of a physical nexus does not preclude the establishment of economic connections with the territory and forgoes,
when necessary, the materiality of its existence. Affirming the existence of a functional equivalence between the material or physical
nexus and the economic nexus, whenever the company can profit
from the remote sale of digital goods or services - as if it were there
without being there- , is not reckless. This activity aims to meet the
3. OECD/G20 Base Erosion and Profit Shifting Project, Explanatory Statement, the
16th of September, 2014.
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need for a human base that contacts, requests, buys, sells, uses the
proposed offer. The access, use, enjoyment and consumption are
the support for the economic nexus, because without them the business performance would lack interest.
Additionally, the economic nexus between the company and
the territory configures the usability of the domestic market in the
potentiality of its communication infrastructure, educational qualification of human resources, legal certainty…in sum, circumstances creating advantages for the economic activity’s location.
The US jurisprudence defends the physical nexus against the
claim of the economic nexus by the federal States which are affected by remote sales in their fiscal interest. Therefore, it is worth
mentioning that the physical restriction is valid in sales taxation
and not in direct taxation, because the last one accepts the economic nexus. There are developing law projects that, at least in
terms of sale’s taxation, accept the concept of remote sales without
a physical presence. The evolution of US law is a unique experience with a high degree of validity, because it represents an answer
to the various challenges posed by the digitalization of companies.
US law criteria are: economic nexus, market’s usability and company’s duty of information to the state regarding the identification
of transactions and resident users. The Marketplace Fairness Act of
the US follows this line.
The criticisms towards the economic nexus looks strange in
the light of the notorious use of apparent organization schemes exclusively for tax purposes, without any enterprise content (sham or
shell corporations), completely artificial and whose life is demonstrable only by papers and by the board of fictitious social address.
The economic substance is not only useful for revealing tax avoidance or evasion, but also for setting the connection point with the
taxing power.
The American experience is extremely useful for reconstructing the concept of permanent establishment which, under its current formula, ignores the digital or remote presence. The problem
concerns not only preliminary, secondary and ancillary activities
that in the digitization become essential, or the reorganization of
companies aimed at reducing taxable profits transforming, through
16
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the unbundling, operating units into mere commission agents,
whether subsidiaries, branches or none of them.
The substance of the issue resides in the need for considering
as a permanent establishment both the fixed place of business
and the economic realisation of a business in another territory, including both subsidiaries and branches; dependent or independent
agents. That is, the full allocation of income achieved by managing
business abroad, in all its organizational, material or immaterial
forms, through subsidiaries or branches, dependent or independent
agents.
The digital good’s value is the algorithm, but it is not the only
one. The most significant value is the user. With no human base of
access and use there is no valid algorithm. The net worth depends
on the number of its users (Methcalfe) and people are the value cocreators, installed in different physical spaces, culturally diverse
and with multiple interests. The anchor of the digital good, both for
direct and indirect taxes, are the people. There is even no need for
purchasing in order to produce the providers’ income: access and
supply of personal data are enough.
Users’ location is essential in the digital economy’s fiscal design. The personal data is the one that feeds the creation of digital
income as if it were a raw material. When a human base exists,
regardless of the territory or the economic activity, it means that
there is available data and therefore a source of profits and value
creation for the organization. The taxation itinerary, should necessarily proceed from the only stable thing in sight, the only one
which is permanent and perceptible: people and their identification
signs. The so-called significant digital presence is nothing more
than people giving content through the access, use, enjoyment or
consumption of the digital good.
The common denominator of the electronic commerce, in all
its varieties, is its information service nature, in particular, it is the
transportation vehicle of digital goods, intangibles of information.
The digitization’s results do not deserve a qualification differing
from that of business profit.
The income qualification is the business profit deriving from
the trade in goods and digital services, the electronic transmission
17
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of compounds of bits and bytes, including the software that makes
it possible. The economic nexus is the profit obtained, in a territory, through digital transmissions to residents in every country. Its
justification is obvious: it is a benefit that cannot avoid neither the
use of local infrastructures of information and knowledge nor the
collective public goods used by the local public sector in order to
facilitate the universal access to another global public good such
as Internet.
The digital good is a substantial intangible of intellectual content. The access to the digitized service prefers the use of the digital
good, text, sound, image, whatever the text message, or simply the
pure access. The intellectual or industrial property does not include
the digital good within its current legal dimension although it is not
clear if it would be desirable. The key lies in the infinite expansion
of the digital good already created and its disrespect of geography.
The ordinary property differs from the proprietary rights over the
digital good and, as Quah said, it does not contribute as an incentive or through its social efficiency: undoubtedly, the legitimate
intellectual property of the digital good is not identifiable with historically known ordinary intellectual property. The immediate dissemination of digital innovation is essential for the provider and it
cannot find obstacles in its own monopoly of the domain or of the
right.
“A traditional description of the differences between patents
and copyrights, despite its lack of absolute accuracy, is that the first
one refers to machines and the last one to texts. The software and
the other digital goods erode the boundaries between machines and
texts. In fact, digital goods do not fit well in the allowed frames of
both patents and copyrights, according to the current laws of intellectual property”4.
Royalties do not seem the best tax formula for digital traffic.
When the license is the product, the profit expresses the economic
reality of the company better than the royalty. According to Tadmore, the truth is that without the advantages of the state of source
the digitization’s profits suffer or diminish and the current rules
4. D.Quah, Digital goods and the new economy, Centre for Economic Performance,
London School of Economics and Political Science, London, March 2003, p.25.
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on royalties, not including the provision of digital goods, clearly
encourage the profit shifting5.
Withholding at source, leaded by financial institutions, would
be a technical alternative usable in the absence of a virtual permanent establishment’s extension based on an economic presence.
However, the purpose is not the royalty for the right to use intellectual property, but rather a schedular tax on the digital good’s gross
income, operation by operation. Paradoxically, the virtual permanent establishment is not a primary solution for digital actors, as
it allows the deduction of reasonable expenses attributable to the
production, the trade and to the service of electronic goods.
Legal principles ruling cyberspace, Internet’s regulation, are
the ultimate reference for establishing tax laws principles. Net neutrality must be respected at all costs, as well as participation and
freedom of access. Internet governance is not just a problem among
companies and users, providers and consumers of digital goods; it
involves those who are outside its area, those who are not reached
or poorly reached. Internet is, or may be, a protagonist of a systemic
crisis as well as the global financial system and climate change.
Shared, multilateral, regulation is needed as well as resources
that are able to meet its effective global scope either in broadband or
repeaters and qualified training. The digital tax is the only resource
that may link the ability to contribute with the collective public
good fed by it. A contribution to the public spending that, as in the
case of the environmental tax, in the future requires an assessment
of internet’s impacts, both, positive and negative. The attempts shall
not be singular, but multilateral and shared. However, as in the case
of the Financial Transaction Tax or the Carbon Tax, Internet costs,
risks, and liabilities should establish a digital tax satisfying losses
in tax collection in every country financing an unimpeded technical
expansion and securing the state against systemic risks.
Tulio Rosembuj
Barcelona, December 2014.
5. N.Tadmore, Source in the digital age, August 2012, p. 30.
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CHAPTER I
THE COGNITIVE CAPITALISM

1. Cognitive capitalism
Y. Moulier Boutang coined the term cognitive capitalism
after industrial capitalism. This new phase is based on the accumulation of immaterial capital, dissemination of knowledge
and the paper engine of the knowledge economy. The economy’s
virtualization, which is the immateriality of productive services,
is one of its features. Its substrate is based on the immateriality
of information technologies and communication and requires the
digitalization of data; its collection, storage and processing. Digital devices allow users of digital technical devices to become
co-producers of the innovation. The most important element is,
probably, the network, the combination of a coherent set of digitalization and computer programming; personal computers and
Internet, which is “the new global common good of the collective intelligence”6.
Accumulation, storage and processing of data are keys to a
new form of capitalism, based on collective knowledge. It is the
systematic appropriation of information, its reproduction and dissemination in the digital network, combining software, personal
computers and human intelligence (wetware). Digital virtualization is equivalent to the domain of intellectual capital, as a result,
it creates value through intangibles, and its instant and immediate
use via Internet become a global common good.
Therefore, cognitive capitalism, finds its strength in the pro6. Y. Moulier Boutang, La troisieme transition du capitalisme: exode du travail productif ed externalitès, A.Corsani-P.Dieuaide-C.Azais, Vers un capitalisme cognitif, Paris,
2001, p.133; Capitalism cognitif et nouvelles formes de codification du rapport salarial;
C.Vercellone, Sommes-nous sortis du capitalisme industriel, Paris, p.305.
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duction of digital goods and services condensing knowledge with
fewer resources compared to industrial economy and, above all, it
offers increased profits. W. Brian Arthur says: “As the economy
shifts clearly from the nature of things to the power of mind, from
production processes based on resources to others grounded in the
design and reproduction of knowledge, the shifting from decreasing profits to increasing profits happens“7.
The logic of profit maximization imposes its rule on the exploitation of digital goods which can be defined in the language
of bits (zeros and ones). It is a space of production, distribution,
access, mix and consumption of information, which has four supports: huge amount and diversity of content; universal, or nearly
universal accessibility; empowerment of users and their behavior
not only as consumers but also as active co-producers and creators
of the digital good that they use or enjoy8.

2. E-Commerce
The meaning of e-commerce (electronic commerce), in a
first approximation, is simple; it involves a transaction in which
the exchange of goods and services between two parties occurs
by the use of electronic tools and techniques9. The focus is on the
economic transaction of a sale made through the electronic commerce, which differs from a business activity including trade,
stocktaking, production, management and manipulation characteristics10.
R. Azam defines e-commerce as a commercial transaction
which is wholly or partially driven by the use of Internet11.
In 1996, the United Nations proposed an e-commerce law
7. W.Brian Arthur, Increasing returns and the new world of business, April 27, 1996,
Harvard Business Review, july-aug, 1996.
8. M.Burri, Re-conceptualizing the global digital divide, 3, 2011, JIPITEC 217.
9. US Treasury Department. Selected tax policy implications of global electronic
commerce, 1996.
10. GAO International E-Commerce, 2002, p.9.
11. R.Azam, E-Commerce taxation and cyberspace law, Virginia Journal of Law &
Technology 2007, Vol.12, 5. University of Virginia.
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model applicable to all kind of information in form of data messages used in terms of commercial activities, including not only
sale transactions, but also, e-business (distribution agreements,
commercial agencies, factoring, leasing, construction of works,
consulting, engineering, investment activities, financial activities,
banking activities, insurances, transportation of goods or persons,
among others)12. Thus, the culprits of organizing a more complex
discourse rose.
There is information, in form of data messages that originates,
sends, receives and/or stores through electronic devices or similar
optical instruments, including electronic data interchange, but not
limited to it, since it also covers e-mail, telegram, telex or fax.
E-commerce is set up as an information system, which, focusing on Internet, organizes the process of data messages, both in the
creation, transmission, reception and storage. It is the electronic
transfer of information from computer to computer using a protocol structure.
In 2007, the United Nations adopted the Convention on the use
of electronic communications in international contracts. The definitions contained in the Convention enrich electronic commerce.
Data messages are part of the information system and serve
electronic communication. Electronic transfer of data messages
from computer to computer can be done automatically or not, either, involving natural person or not. Automatic exchange of data
messages is another kind of electronic transmission used in order
to start an action or a reply of data messages without human intervention13.
The structuring element of the digital economy is an information system consisting of transmission of data messages belonging to economic activity, totally or partially made through Internet,
even when these messages are business transactions or business
activities between parts which are physically distant. Electronic
transfer among computers can be automatic or not, depending on
12. UNCITRAL Model Law on Electronic Commerce, 1996, with the additional
article 5 adopted in 1998.
13. UN Convention on the use of electronic communications in international contracts, New York 2007.
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the intervention (or not) of the person in the action. Data messages
are concentrated information serving the electronic communication; that is, online transactions where the purchaser and the vendor
are remote14.
The system of information and communication of data messages has its soundboard in the network. The network is an explosion of globalization, exponentially maximizing connections
among computers, data, signs, sounds or images. “Globalization
is a net. That is, the establishment of a global network....Internet is
the first networks unifier”15.
Internet architecture allows the differentiation of at least three
layers: physical, logical and contents.
The physical layer refers to communication facilitating infrastructures - cables, connectors, optical fibers - and mechanisms
enabling Internet access. The protagonists are broadband and multiple tools allowing access to the web and development of connecting networks.
The logical layer contains protocols, software and applications
enabling the online transmission of data. This level has a legal tax
effect due to the management of intellectual property, the transfer
of rights to use software, whether onerously or free of charge.
The contents layer represent the real information and knowledge transferred and communicated on the web. Here, one of the
fiscal challenges concerning the content and the co-production between provider and user is visible and new business models are
proposed16. The network encourages the users’ innovation through
the creation of applications which, if successful, produce an unquestionable value for the owners of the network.
One of the legal problems that mainly affects the network activity
14. In such a way, the International Telecommunications Union of the UN accepts
the concept of e-commerce. ITU, Trends in telecommunication reform. Special edition.
4th generation regulation: deriving digital communications ahead, 2014, p.184.
15. P.Bellanger, Contribution to the Mission of experts on taxation of the digital
economy, La liberté compétitif. Paris, 2013.
16. R.Faris-R.Heacock, Measuring Internet activity: A (selective) review of methods and metrics, November 2013, The Berkman Center for Internet & Society research
publication series.
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also affects the logic and the content layer. Lessig was the first who
enunciated the superiority of internet code over the laws, implementing its exchanging data protocols on interconnected networks. The
network architecture, ignores the legal architecture. The cyberspace
appears as drawn in the computer program. “The code is the law”.
Life in the cyberspace is regulated primarily by the code of the cyberspace17. Therefore, this self-discipline of logic and content challenges
the tax discipline, since its openness, flexibility and immediacy, proposes endless adaptations, aimed obviously at the tax profit.
Software is the quintessence of production, distribution and use
of digital information constituting the hub of the whole. Bellanger
says that software’s ownership and algorithms is the key to Internet
industry under the form of online services. The digitization of the data
turns software and its applications into digital expressions which are
not unique, but the most important matter in terms of value creation.
The electronic transmission of all kinds of data: personal, social, economic and technical, is preferably represented in a computer program. The system unit of information, software and algorithms, is the digital good.

3. Digital good
Every kind of data can be a digital good, susceptible of being
electronically transferred and aimed at the information, whose content are words, sounds and images that have a particular formalization
in a string of bits (bitstrings), binary sequences of zeros and ones.
D.Quah says that the digital good is chemical formulas, engineering formulas, DNA sequences, mathematical theorems, music
and pictures and, above all, the computer program18.
Shannon in his seminal paper shows that the choice of a loga17. L.Lessig, Code is Law. On liberty in Cyberspace, jan-feb 2000, Harvard magazine, Code version 2.0, 2006, p.87, New York.
18. In the said investigation of the ITU, digital means a voice representation or other
information using the digits 0 and 1.The digits are transmitted as series of keystrokes.
Digital networks allow higher capacity, functionality and quality improvement. The digital network is a telecommunications network in which information becomes different
series of electronic pulses transmitted as a digital stream of bits. p.183.
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rithmic base corresponds to the choice of a measurement unit of information. If the base 2 is used, the resulting unit should be called
binary digits or, briefly, bits, a word suggested by J.W. Tukey19.
The software, word whose first use is also attributed to Tukey,
is a digital good, probably the most notorious hence, all of its attributes are applied when its legal classification occurs. In short,
the digital good is “everything that can be stored in a computer’s
memory and transmitted through Internet. Mathematical logic enables every field of knowledge to be encoded as a digital good”20.
Every subject not only encourages the proximity to every kind
of content serving it as its base but also (and mainly) provides the
digital good with an information support with tangible things or an
information with electronically performed services.
Online services are the highlights of electronic transmission
of data messages. The IT program is the largest chain expression
of digital information, being also the source of value creation for
internet companies.

4. Digital good as an information good
The serviceability of the digital good to the information anticipates its connotation as a legal right and, as stated by P. Perlingieri, “The information as a service postulates the information
as a good”21.
The digital good and therefore the software, share characteristics in accordance with their legal circulation, access or parties’
legal status. First, it is not a good of exclusive enjoyment, but of
plural enjoyment22. The information good is not a good of exclu19. C.E.Shannon, A mathematical theory of communication, Bell system Technical
Journal, 27, 1948.
20. D.Quah, Digital goods and the new economy, 2003, CEP Discussion papers
563, London School of Economics.
21. P.Perlingieri, Il diritto civile nella legalità costituzionale, secondo il sistema italo
comunitario delle fonti, T.2, 2006, Roma, p.907; T.Rosembuj, Intangibles. La fiscalidad
del capital intelectual, 2003, Barcelona, p.72.
22. D.Quah, cit. “…when its use by an agent does not degrade its usefulness to any
other agent”.
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sive enjoyment, but of plural, collective enjoyment, such as the
environmental good, which reflects its ability of satisfying the interest of the collective citizenship, “and one’s satisfaction does not
prevent the contemporary satisfaction of others” (Messinetti)23.
The digital good, being an information good, is an object of
fruition, enjoyment or use, it provides a plural satisfaction and not
an exclusive one, as a property or a real right. In an economic technical sense it is a public good - this was observed by Mazzola in
1890 – its consumption creates an advantage for everyone and no
one can be excluded from its benefits. Therefore, in this order of
ideas a digital good is a public good, like the legal right of information; naturally indivisible, of plural and collective enjoyment.
However, the digital good of information, even when indivisible and subject to a plural enjoyment cannot be compared with a
purely public good, as the protection of industrial and intellectual
property rights confer to its owner the right to restrict its use. The
source code of a computer program which might be not exclusive,
would be exclusive in a legal system which prohibits its reproduction or copy. Thus, Romer points to one of the general premises of
the technology: the partial exclusion coupled with the infinite expansion of the good, which can be used over and over again without additional costs24.
Arthur B. indicates that high-tech products have a complicated
design and distribution. Microsoft paid $ 50 million for the first
Windows and the second and subsequent cost $ 3 (up-front costs).
The digital good is a good of plural enjoyment however it is
subject to those proprietary restrictions affecting goods of exclusive use, in apparent contradiction with its infinite expansion at
zero price (once the first product is obtained). This endless expansion is unlimited under the logical and the content layer of Internet.
Internet is now a global public good, and therefore, the logical and
content operators’ approach to the profit maximization, in support
of the indefinite economic exploitation, faces the access without
exclusion. The plurality of users implies the sharing of benefits of
23. T.Rosembuj, El impuesto ambiental, Barcelona, 2013, p.129.
24. P.M.Romer, Endogeneous technological change, Journal of Political Economy,
1990, vol 98, 5, pt.2.
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its use for all and a combination between intellectual property and
maximum uptake.
In short, anything that can be digitized - codified as a string of
bits – is information25.

5. Digital good as an intangible
the intangible is neither a physical nor a material factor, contributing to (or used in) the production/provision of services, or
generating future productive profits for individuals or companies
who own, hold or monitor the use of that factor.
Knowledge is the source of the intangible. It is a public good
and its individual consumption does not prevent its use by others.
The non-exclusion is an intangible’s attribute which suggest that
its simultaneous and repeated application does not involve the decreasing of its usefulness26.
While the economic exploitation by the owners claims the full
exclusive rights belonging to them, this is not the case of the intangible because its property rights’ area is hazy, limited or inexistent;
lacking a defined legal protection. B.Lev says that intangibles are
hard to trade. Property rights are contingent or blurred, moreover,
the absence of organized public markets, hinders their measurement and evaluation27.
The digital good is doubly public, because it is an intangible
good of information.
The ability of the intangible digital good, once created for its
immediate and instant deployment without restrictions on use or
space, converts it by its very nature to a free corridor across the
planet. This is what Quah qualifies as aespatial: being and not being anywhere and all at once. Thus, since the copy of a digital good
25. C.Shapiro-Hal R.Varian, The information economy, p.49, London, 2003, in Intangibles Assets. Values, measures and risks, J.Hands-B.Lev. Editors.
26. T.Rosembuj, Intangibles, cit.p.40;
D.J.Teece, Managing intellectual capital, London 2002, p.15.
27. B.Lev, Intangibles. Management. Measurement and reporting, Brookings, 2001,
p.47.
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is equivalent to the original, the communication of a digital good
is equivalent to its transport and distribution, which is now exponentially stimulated by the exploitation of the computer program
through Internet.
It was emphasized that knowledge was a source of positive externalities concerning every organization’s areas. Internet network
maximizes the profits of everyone according with the number of
people connected. The net effect have already been targeted by Lev
but, stressing the importance of the concept in terms of networks
users, it can be said even more: the network effects exist there
where users of networks are and the bigger the better28.
The core of the digital information good as an intangible lies
in the idea, in the electronic proliferation of data messages, in
the software and in the dependence on the users’ global network.
The software assumes the intangible digital network as a core
determinant for its expansion. The cardinal principle of network
neutrality postulates that the universality of access and the use
of Internet - regardless of its users - ensures the safeguard of the
public good against price constraints on the speed of transmitted
data29.

6. Software as an intangible digital good of
information
The digital good is an intangible asset and the software program is its central demonstration. The computer expression is the
main way in which data acquires the proper way of transporting
electronic information and knowledge through interpretation. The
informatics expression is a language that states on the one hand,
numbers, symbols, or words and on the other hand, knowledge
capital, when it is used and interpreted.
Software grows in value when there is an increased impact on
the network. Therefore, the more users use it and similarly to the
28. B.Lev, cit. p.29.
29. S. von Engelhardt, The economics properties of software, Jena Economic research papers, 2008.
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networks recreate or multiply its original applications, the more it
becomes attractive consolidating its expansion.
It is claimed to be an intangible good of information which
abides the serviceability of the transmitter, regardless of the underlying data (the algorithm). The user of the software information good only seeks its functioning, but ignores the fundamental
information which creates it30. This is true, but it should be noted
that the capillary diffusion allows, at the same time, the increase
of the background knowledge, the software’s algorithm. The more
knowledge is possessed the more information is perceived, even
due to an experimental eagerness, aimed at the integration or recombination of what is owned. This is one of the encouraging elements for the users engaged in social networks. There is an ordinarily despised knowledge; the source code, which due to various
reasons, can acquire considerable importance by opening new cumulative opportunities for the original program.
The qualification of the software does not hide that the digital good supported by the software or by the algorithm generates
its own natural resource, which is the computer data enabling the
traceability of users acceding or converging in the base recollection, storage, distribution and global transportation.
The software is for the digital good, exactly what personal data
collection is for software. The processing of data is the source of
value for internet content providers. It is the construction of databases sorted in a systematic and orderly way and individually
granted to the user with no costs for its electronic commerce; providing raw materials, natural resources, economic exploitation
which compensate and outweigh the cost of free consumption.

7. Intangible software is a literary work and
database is a sui generis right
The computer program is a literary work. The prerequisite
is that it must be original in the sense that it has to be the au30. S. von Engelhardt, cit.p.19.
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thor’s own intellectual creation. International law agrees with
the same description: it is a literary work in all its manifestations and comparable to copyright, with the eventual exclusion of ideas or principles underlying some of its elements. The
original computer expression is a literary work, thus it deserves
the same protection as an intellectual creation. Therefore, the
owner bears the economic and moral rights corresponding to
his authorship31.
Conversely, software based on abstract ideas shares similarities with the patent. The mere implementation of a computer program does not explain, in itself, the patentability. Something additional is necessary; something capable of transforming an item
into different forms or things, of representing physical objects or
substances, or something, implemented by a machine, constituting
a supplementary technical effect32.
Moreover, data compilation - regardless of its form - due to the
selection or arrangement of its contents, is an intellectual creation
protected by copyright. Notwithstanding this, it is also recognizable
a sui generis right for the producer of the database which shows
a substantial investment - whether qualitative or quantitative - in
obtaining, verifying or presenting the database; in order to prevent
the removal or the reuse of its content. The substantial investment
is combined or complemented by the copyright. The protection is
not for the work’s original features, but for the substantial investment made. The investor owns the rights to extract and reuse data.
The formation of databases assimilates the right of the substantial
investor to the copyright.
The substantial investor’s right does not consist in the software investment. Its contents are separable. We could say that the
database is the container of a computerized data and the program
is each and every instruction aimed at using it or as graphically
explained by Mandel, the database is a building and the software
comprises tools and equipment: “...in an analogous manner, build-

31. T.Rosembuj, Minimización del impuesto y responsabilidad social corporativa,
Barcelona, 2009, p.116.
32. T.Rosembuj, cit.,p.190.
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ing a database requires experts, algorithms and time, which are
separated from the cost of the software”33.
The content of the sui generis right of the database’s owner
is condensed into the removal or transfer to any other support regardless of the methods used - and the reuse or distribution of
copies through the sale or rent by - among other forms - the online
transmission.

GENOMIC
FINANCIAL
SOCIAL
CONSUMER
CLIMATE

MAJOR DATABASES
National Center for Biotechnology Information,
Ensembl, Maize DB.
Bloomberg, Thompson, CRSP, Global Financial
Data.
Facebook, Twitter.
Amazon, Wal-Mart, MasterCard, Visa, American
Express.
National Climate Data Center, European Climate
Assessment & Dataset.

Source: Michael Mandel, Beyond Goods and Services, October 2012.

Nevertheless, as stated by Bercovitz, the scope of the sui generis right of the investor is the “use of all or a substantial part of
databases’ contents, without extending it to the use of individual
information data ...”34 The copyright which has to be reconciled
is the one existing between those ordering the database and the
extracted or reused data without the holders’ knowledge, authorization and consent.
It would be a mistake to reduce the digital good to one of its
essential elements, such as the computer program, because this
would mean forgoing the digital codification of personal data and
the unpaid work. The digital good is not just a software, it is not
only a mathematical algorithm: it is their key component, because
33. Michael Mandel, Beyond goods and services. The (unmeasured) rise of the
data-driven economy, October 2012, Progressive Policy Institute, Washington.
34. R.Bercovitz Rodriguez-Cano, Derecho sui generis sobre las bases de datos, en Comentarios a la ley de propiedad intelectual, Coordinador (el mismo), p.1648, Madrid, 2007.
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without the processing of personal data and the physical basis of
mass human consumption, the digital good would lose its economic function. In other words, the standardized digital income is not
substantially a copyright - as if it were software - because its massive trade identifies it as a source of sales or services such as the
business income. Conversely, the particular and specific configuration of the digital good for specific or selective customers, confers
to it the features of the intellectual property product, source of royalties and not of business profits.

8. Personal it data
The data processing is the digital essence: without data there is
no algorithm and without algorithm it is difficult to argue that there
is a digital good. The value of data lies in its infinite reuse “the
data’s value is calculated on the basis of all the possible ways in
which they could be used in the future and not merely on the basis
of its present use”35.
The recombination of data, its accumulation and its extension
are, in sum, profiles of its “reuse” value.
Thus, the first digitized personal data is susceptible to be eternal, reiterated, repeated, continuously and systematically applied
and it is data belonging to someone who, from that moment, loses
track of his identity.
The question that arises is how the right (copyright) of computerized personal data of users, which are stored, extracted and
reused through databases of Internet content creators or third-party
managers (financial, genomic, social media, consumer, health, climate), are respected. The personal data’s ownership represents a
domain over each information track which is susceptible of being
economically exploited. Hence, there is a value conferred without
any consideration and, at the same time, there is improper employment of guarantees since the individual is the one who decides to
allow or forbid the use of his information.
35. V.Mayer-Schönberger, K,Cukier, Big Data, 2013, Garzanti, ed. Italia ,p.142.
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Self-determination of data means, for the individual, full control over his data’s route and, especially, the prevention of an inappropriate, improper, illegal use of information possessed by the
third parties. The protection of computerized personal data first
of all involves that the holder cannot be deprived of personal data
which is developed and used unconsciously, without his consent or
authorization36.
In fact, knowing and controlling personal information is a fundamental individuals’ right. Personal data belongs to the individual, therefore, their autonomous legal circulation must be allowed
by its legitimate owner. The economic exploitation of IT tracks
ignored by its owner, means the abusive ablation of intrinsic elements of the person; notwithstanding, when a consent exists, the
legitimacy of the use of personal data can be established under the
different modalities of leasing contemplated by law.
S. Rodota focuses its critical concern on the fact that data, by
their employment method and infinite reuse suggest that the identity of individuals “is built by others”. The problem is not only the
construction of current profiles, but the future use of the algorithm,
treated “with probability techniques which constructs a hypothetical and even distorting identity”37.
The intellectual property of copyright cannot be more important
than the ownership right of the data belonging to the person whose
digital confiscation and expropriation occurs infinitely, regularly, systematically and anonymously. The “reuse” value of data is immeasurable because its exploitation is not original nor unique, but the result
of all the applications which are convenient for the possessor.

9. Unpaid work
The report on digital economy’s taxation written by P.Collin
and N.Colin, commissioned by the Minister of Economy and Fi36. T.Rosembuj, Intercambio internacional de información tributaria, Barcelona,
2004, p.65.
37. S.Rodotà, Perchè Internet ha bisogno di nuove regole, La Reppùbblica, 27 novembre 2014.
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nance and the Ministry of Productive Reactivation of France, has
just been published and contains some interesting conclusions38.
First, personal data is the essential resource for the digital
economy.
Second, which is crucial, the collection of personal data is a
phenomenon described by the authors as “unpaid work”. Data is
collected without monetary consideration. Users are unpaid business partners.
Personal data is the most valuable currency of the millennium.
There exists a collection of data including not only names and addresses, but also income and consumption profiles (among others),
stored and processed for their automatic integration as a source of
profits by large companies providing Internet content.
Complimentary personal data are costless for Internet market
and without any compensation for their providers.
The connection between company and user is the place of value creation and obtainment. The co-creation of value includes not
only the company but also the user of goods and services39.
As stated by Collin-Colin, the digital economy creates a new
resource: the unpaid work of users. Names change (co-creation,
crowdsourcing, web 2.0), but the phenomenon is the same: “The
fact that users contribute directly to the implementation of the
production chain ... the creation of value moves from inside to
outside the company, where there are customers working with the
company”.
The data provider replaces, in the chain of value creation,
workers and contractors of the company.
The free user contributions to the digital economy illustrate
the extraordinary increase in profits. Users without remuneration
38. P.Collin-N.Colin, Mission d’ expertise sur la fiscalitè de l’ économie numèrique,
janvier 2013, Ministere de L’Èconomie et des Finances, Ministere du Redressement Productif.
39. C.K.Prahalad,V. Ramaswamy, Co-creation experiences. The next practice in
value creation, Journal of Interactive Marketing Vol.18, 3 , 2004. The co-creation is the
joint creation of value for company and user. It is not the company trying to please the
consumer, p.8.
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incorporate originality in the co-creation of the applications of Internet companies, fueling their exponential returns. It is not only
an attribute of the digital economy, because when the digitization
of the entire economy takes place, what previously appeared on a
sectored order, now spreads as a technologic strategy throughout
the economic system.
The tax consequences of this concept are extremely important. On the one hand, there is co-creation of value which points
to the physical localization in the place where value is generated.
The global company, with no physical connection to any territory
and present in each of them is liable for each part of local income
through the set of users, consumers, employing its services. The
idea of a permanent establishment, not based on the idea of domestic organization, does not preclude its taxation if its business is
manifested in the domestic market. Finally, the reference to a virtual establishment specifies the localization of the source income
obtained by co-creation of value. Furthermore, it should be noted
that local users are also reference to the collective goods used by
each country for education, health and infrastructure purposes,
benefiting those who can use them.
The phenomenon of unpaid work in digital economy needs
an additional configuration. It cannot be regarded itself as an intangible, since it is not separable, identifiable and susceptible of
being controlled or owned by receiving agents40. However, it can
be considered as one of the prerequisites of the digital good. In
fact, the consistency of multiplication and dissemination in networks disappears without its consistency. The number of users
is a peculiarity of the digital expansion. The exponential growth
of digital companies’ profits is directly linked to the number of
users. According to its own definition, the digital good endorses
collective public good features: inclusiveness, infinite expansion, indivisibility, extraterritoriality and recombination. The
community of users, here or there, where there are not only customers, but active creators, either individually or as members of
community networks. The digital good, similar to cultural or an
environmental good, has transcending physical supports for the
40. P.Collin-N.Colin, cit., p 83.
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incorporation of its purposes: conservation, sustainability or, as
in this case, processing of personal data, identified in the value
creation of service exchange and information data. In sum, data
is the main raw material of the intangible digital good’s production.
The globalization of transnational corporations and digital
companies, which are global due to the digital good, shows the
crisis of the dichotomy between country of residence and country of source. Immediate global market expansion and sales expansion advantages, users and co-creativity, highlight that neither
registered offices nor statutes, effective address, place of strategic
management, are sufficient evidences able to validate the taxing
power at residence. Conversely, they orient from the source to other countries and to the state of residence. What really matters is
the allocation of profits among countries contributing to the value
chain in their corresponding proportion. “It is clear that transnational companies operate as if they were integrated under central
management companies. Therefore, they must be subject to unitary
tax treatment. This implies reconsidering the principle of separate
entity in double taxation treaties”41.

10. Unpaid work must be paid. jaron lanier’s
thesis
J. Lanier provides clear support to the importance of unpaid
work for incremental profits of large companies providing electronic content. His position, self-defined as technological humanism, starts from a preliminary elementary review: digital designs
do not treat people as special, but as elements in a larger machine
of information. However, people are the sole source or target of
information; the unique meaning of the machine. Something has to
be done in this respect. “How? Paying people for the information
collected if that information is found to be valuable”42.

41. Sol Picciotto, BEPS Monitoring Group. Response to OECDE request for input
regarding tax challenges of the digital economy, 2013.
42. Jaron Lanier, Who owns the future?, 2013, New York, p.8.
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The greatest part of wealth flows to those dealing with information, rather than those supplying raw material.
“If something said by a person contributes, even modestly, to a
database that allows, for example, language translating algorithm
by machines or algorithms predicting the market or performing
tasks, then a micropayment proportional both to the level of contribution and to the resulting value is due to that person”43.
Collection, storage and treatment of free personal information
is under control of a small group of managers who use them in order to manipulate the rest of the world to their advantage.
The expression used in this case by Lanier is Siren Servers
and includes financial technology schemes such as HFT (high frequency trading), search engines of social networks, insurance and
intelligence agencies.
Lanier’s IT humanism endorses that data’s origin is valuable.
The information hides its providers and people should be paid for
the value they bring to digital networks.
Personal data is the most valuable currency of the millennium.
If personal data are assets attracting the market, those people who
earn their ownership or possession, should claim a price, this is
reasonable.
The value of Internet companies is nourished by free data provided by millions of users whose wealth beneficiaries are few. The
point is not allowing a free use in exchange for information; but accepting that data creates value for recipients, and recipients should
recognize such value to those who facilitate it.
Lanier’s position reinforces that of Colin-Collin and adds
legitimate standards of onerousness. From a legal perspective it
would be the copyright recognition through micro payments to
those users who enrich the computer code or whose data extend
digital business activities.
On the other hand, analyzing the tax speech, it is confirmed
that the internet users’ physical basis, persons providing data in
every territory to digital networks, whether financial, consumer,
43. J.Lanier, cit., p.20.
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health, insurance, etc., are source of local economic value that can
be quantified and whose identification underlies the virtual permanent establishment. Moreover, in case of micropayments, the
qualification of copyright would also be source of income for those
exceeding a minimum amount44.

44. J.Lanier, cit., p.245.
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CHAPTER II
DATA FOR THE WORLD TRADE
ORGANIZATION

11. Data: Commodities or services?
News, data, sounds, images and every other form of expression
may be digital goods. Data’s computerized processing in rough
through collection, storage, reproduction and distribution means
added value for its commercial processing. The unpaid work of
IT consumers provides raw material that, after being elaborated, is
employed for digital good’s economic exploitation.
The qualification of digitalized data of information as intangible property presumes its possession, its access to legal traffic and
its ability to be object of subjective situations protected by legal
system. The digital good is a good deserving legal protection, as
a result, its legal circulation is similar to every other legal right
and its unrestricted expansion’s boundaries are moral, criminal and
privacy constraints.
What is striking is that despite its importance in global economic life, a convincing definition of digital good is still missing.
Computerized data does not have a complete profile generally applicable to economy, law and macroeconomics.
It is not a problem just in general terms, it is also a problem of
measurement, of cross-border legal transactions or, finally, a fiscal
problem. Nonetheless, the most important thing is that data is the
main raw material of Internet. Individualized personal data, following Bellanger’s metaphor, is like the Indian cotton at the time
when Ghandi claimed that a transformation would happen in India.
41

TAXING DIGITAL.indd 41

26/03/15 18:47

Taxing digital

12. Measurement difficulties
Mandel noted the absence of consumption and investment
measurement in digital economy. The quantity of consumed digital
good is unknown, as well as its macroeconomic value45.
Storage, handling and analysis of data do not deserve any importance to the political and economic analysis required for their
development. The problem is that digital economy does not fit into
traditional economic categories.
Commodities are physical and services include everything
else. Commodities are tangible things that can be stored for future
use; while services are intangible and cannot be stored for future
use. Services should usually be consumed or used at the time of
their production. Data are not equivalent to services.
Data are neither commodity nor services. Data are intangibles,
such as services, but unlike these, they can be stored and delivered
away from their original point of production, as if they were commodities. “But data can be stored, processed and used separately
from their original collection and production like commodities.
Indeed, data are much easier to ship and store than commodities”
(Mandel).
However, Mandel suggests two very interesting notes for configuring the digital data as a digital good.
First, the trade of data does not need, for its realization, the
opening of physical facilities abroad. The structure of technology allows exports through the web in different countries without
physical facilities. Data is exportable without requiring a physical
presence or connection outside the state’s borders. The link to the
virtual permanent establishment would be, in my opinion, the local
providers of personal computer data.
Second, trade of data provides at least two “products” to users. On the one hand, the pursued good - book, film, clothing, etc.
- and, on the other hand, a number of alternatives, from the review
of the product to the suggestion of other future purchases, involving another product in addition to the purchased physical or mate45. M.Mandel, Beyond goods and services, cit.
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rial good. Mandel says that these data are valuable even when
users do not buy anything in the chosen website. This information,
differing from the purchase - and also in case when the purchase
has not been concluded - has its own value and should be subject
to consideration and estimation. The digital good is not equivalent
to the direct and traditional purchase of physical goods; it involves
other services, which also represent a value for both provider and
recipient, due to the simple fact of accessing the web, even when
no transaction is carried out.
Finally, Mandel, as noted above, distinguishes between investment in database and software used to build it. His point is that
software are tools of investment, not exhausting or not being exhausted in the software itself. The database is something else, because it demands proper techniques, algorithms and times different
from the cost of the software.
Data deserve its own statistic category. Individuals consume
data just as they do with commodities or services. Companies can
invest in database as they do for buildings or equipment and countries can export or import data as commodities or services. Official
statistics underestimate the growth of digital economy due to the
lack of macroeconomic instruments aimed at its recognition and
quantification.
The reconstruction suggested by Mandel offers the following
result: the digital good is neither a commodity nor a service. It is
an intangible, susceptible of collection, treatment and distribution
and that can be used in a period which is different from the time
of production. Its global cross-border operation, is not proposed
through physical installations abroad, but through organized websites located where it is appropriate and where the mere access, regardless of the fact that the transaction is concluded or not - suggests different products to users’ interests, integrating the capture
of personalized computer data, for their independent treatment by
site’s owners.
The digital good, then, is different from commodities or services. It is an electronic product relying on both commodity and
service and adding other informational advantage elements that,
ultimately, are used in order to differentiate their value from the
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price. Even if there is no transaction, the traces left by consumers-users are useful and they are a reference for this category
of transactions or for other similar categories. For example, the
cookie is an expression poured from the search of something
interesting on the web, which is not necessarily materialized by
a transaction.
12.1. ACCOUNTING OF INTELLECTUAL PROPERTY PRODUCTS

The System of National Accounts’ model (2008) is the result of
the collaboration among United Nations, European Union, OECD,
International Monetary Fund and World Bank.
The SNC model qualifies as intangible those assets having an
expected useful life longer than a year. The assigned denomination
is Products of Intellectual Property: they are the result of study, development, research and innovation aimed at a knowledge whose
authors or creators can market or use for their own benefit in the
production; because the use of knowledge is restricted by legal
safeguards or other kinds of protections (10.99). The categories applied relate to: research and development; mineral exploitation and
evaluation; software and databases and original artistic and literary
performances.
The concept of intellectual property products does not specifically include categories of digital goods or products. The
closest references are computer program and database (10.110,
10.112). The digital good would be, on that idea, a form of software but, in truth, the real answer is different: the software is an
essential component of digital good. Is digital good an intangible? The answer to this question should be positive; therefore,
whenever its service exceeds the year it should be capitalized as
active asset.
The structure of national accounts confirm what Mandel
said: the intangible is not taken into consideration as motivator of
growth, productivity and innovation, in fact, the everyday digitalization does not exist in the classification which identifies it as a
product of intellectual property. According to Corrado, knowledge
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capital is particularly ignored in terms of company’s financial accountings46.
However, Quah has a more interesting approach to the new
economy. The digital good becomes similar to knowledge and its
physical features regarding consumption are the same as those of
knowledge. Digital good as knowledge consumption. The digital
good of knowledge is a fraction of the total consumption and, in
particular, it is in direct contact with the growing number of users47.
1.	Information technology and communications, including Internet.
2.	Intellectual Assets (patentable ideas, software, video software, music and entertainment).
3. Electronic libraries and databases.
4. Biotechnology.
Quah describes these categories as knowledge assets since
they have the same features of knowledge, they are getting more
importance in their added value and, finally, they represent goods
and services through which the growing number of consumers
come into direct contact. The knowledge product shares characteristics with the digital good: an infinite expansion as a public nonexclusive and trans-boundary spread.
It can be said that according to the author’s standpoint the new
economy should not be studied only from the offer side but also
from the demand and consumer behavior’s perspective. The new
economy is not only documented according to the offer but it takes
into consideration users’ demands, options and preferences. The
emphasis does not respond to an “innocent Keynesianism”, but to
the idea that “changes will come from users”. In conclusion, the
economic growth, will have to deal with better prepared users, bet46. C.Corrado,Ch.Hulten,D.Sichel, Intangible capital and US Economic Growth,
the review of income and wealth, Series 55,3,september 2009;D.G.Rassier,Accounting
for intellectual property products: International Guidelines for National Economic Accounting and US rules for financial accounting, November 2013,US Department of Commerce Bureau of Economic Analysis National Economic Accounts.
47. D.Quah, Technology dissemination and economic growth. Some lessons for the
new economy, September 2001, Centre for Economic Performance, London School of
Economics and Political Science, London, p.16.
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ter levels of education and skills, in order to encourage the best use
of technology, increasing productivity and expanding boundaries
of science and technology48.
From Quah’s perspective there are no risks in finding consonances with other scholars’ ideas regarding the importance of
users’ unpaid work, considering it as a raw material for the knowledge digitalization; consumption as a basis for locating the source
of value creation and income and, finally, the importance of the
public sector in boosting infrastructures of information technology, communication, education and improvement of human capital. Moreover, the participatory reluctance of users or consumers
in the use of technologies, is a death sentence for these infrastructures.

13. Commodity or service according to the
World Trade Organization
The digital good’s classification as commodity or service acquires particular importance within the World Trade Organization.
Depending on the subjection to the General Agreement on Tariffs
Trade (GATT) or to the General Agreement on Trade in Services
(GATS)49, physical goods (commodities) and services are subject
to substantially different disciplines.
The USA seem to argue that digital goods should be treated
as commodities, in order to benefit from the protection offered by
GATT, more general than that of GATS (in particular the principles
of Most Favored Nation and National Treatment)50.
Firstly, the USA doubt that all trades based on electronic means
may be qualified as services. In particular, electronic transmissions
can lead to commodities or services. This is because the electronic
transmission of digital information, being a service, does not imply
48. D.Quah, cit. p.22.
49. The World Trade Organization: legal, economic and political análisis, Vol.II,
Springer, 2005, ed. P.F.J.Macrory-A.E.Appleton-M.G.Plummer;
S.Baker-M.Shenk, Trade and electronic commerce, chap. 56, p.470.
50. T.Rosembuj, Los impuestos y la Organización Mundial del Comercio, Barcelona, 2007.
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products’ consumption in the transmission, but it retains a permanence similar to this of goods in the real world.
Secondly, the USA do not consider that intangibles should be
classified as commodities. This position responds to the greater
protection provided by GATT in terms of world trade liberalization, also applicable to electronic commerce.
Conversely, the EU argues that all kinds of e-commerce involves services. However, it adds that physically delivered goods,
although electronically ordered, fit GATT’s discipline, while electronic deliveries, which are services, fall within the scope of GATS.
The commodity-service dichotomy in e-commerce forces its
assignment to one or another General Trade Agreement, GATT or
GATS. Regardless of the arguments’ value, the impression is that
the identification’s object of electronic commerce is blurry. The
digital good, in other words, is not interesting in its legal nature,
because this definitely leads it out of the commodity-service characterization. However, if digital good is considered as a kind of
service provision, its transmissions or transfers would have a “service” feature and the service in question would be necessarily defined. Hence, it can be interpreted that the problem is the lack of
a common concept of digital goods, covering both commodities
-book, film, video- and services -streaming, downloading-.
Even adopting the premise applied by GATS to every form of
services trade through electronic means and primarily Internet, it
seems that it is currently assumed that not every electronic transmission is one of these forms of trade.
No consensus exists for establishing whether the digital product has features of commodities or services. In other words, the
WTO does not clarify the object identification of the digitized information electronically transmitted51.
Arguments qualifying the digital good as a service, thus subject to GATS, enunciate that it is technologically neutral, it transmits digital information, it has the ability to adapt to specific users’
51. E.Hernández-López, Trade in electronic commerce services under the WTO.
The need to clearly classify electronic transmissions as services and not tariff-liable. The
Journal of World Intellectual Property, Vol. 4, 2001.
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needs and, finally, that it does not require a physical or material
form.
Arguments qualifying the digital good as a commodity are
based on the ending result that electronic transmissions are identical to material goods. The digital product emulates the physical
product.
Even more interesting is another reflection in which it is revealed that electronic data’s mass distribution can be classified as
commodity. The mass distribution decreases the specialized or individual nature of services. With mass distribution, data are provided as if they were physical goods. There is an economic value
of data which is equivalent to trade in goods52. The intuition, rather
than supporting the digital good qualification as a commodity, suggests one of the features that makes it irreducible to this definition.
However, at the same time it supports the intuition that computerized data would not be source of income of intellectual property,
like collective trade licenses: the license is the product and not the
computer program.
The collective distribution is a typical feature of intangibles,
almost a public good, due to non-exclusion, spacelessness and indivisibility of digital goods, tempered by legal disciplines on intellectual and industrial property. Indeed, data are transmitted in
qualitative and quantitative unrestricted manners and may not require a unique relationship between provider and consumer. The
provider, as Mandel suggests, always gets more than one result;
even if the transaction is not carried out and the user cooperates
with him, even when no purchase is concluded, providing data for
every other future operations or transactions.
The digital good prevents the emphasizing on its corporal nature and when and how the importation is taking place. HernándezLópez says that electronic transmissions representing the transfer of
digital information, lack a tangible quality, lack physical features.
The problem is that, depending on its qualification, the digital
good would be subject, as a commodity, to the customs tariffs of
GATT, or to GATS if it is considered a service; consequently it
52. E.Hernández-López, cit. p. 565.

48

TAXING DIGITAL.indd 48

26/03/15 18:47

Taxing digital

will be free of duties or customs tariffs, in a framework of nearest
commitment to countries’ authority and with the access to their
domestic markets.

14. GATT and trade in commodities
Concerning transactions based on products with a physical
content, one of the orientations of the WTO prefers to frame part
of electronic commerce in the context of GATT. However, this orientation, sponsored by the USA, is not convincing. Even when the
digital good concludes or is able to conclude the transaction of a
physical product, it is not commodity. Conversely, it multiplies ecommerce services through the material result, but this is not structurally or functionally equivalent to the digital good. Integration
efforts involve the mixing of incompatible goods between them,
because the digital good always involves more than the physical
product’s delivery. There is a part of significant value that would
be out of the product price53.

15. GATS and service providers
GATS are applied to measures adopted by Member States, affecting trade in services. The concept is broad because the definition includes “every service in every sector “.
The absence of agreements on e-commerce prevents the removing of restrictions on commitments.
GATS interprets that trade in services is a supply or provision
of services listed in four categories. Particularly interesting are
cross-border services from the territory of a State within the territory of another, which would be the case of electronic commerce
and services’ provision to users in the provider’s place.
53. A.M.Khamis Alzaabi, Regulations of electronic commerce in the WTO, and its
impact on developing countries, and the United Arab Emirates, 13-10-2013, ssrn.com
2339774, defending the favourable position subjecting the digital good to the trade in
commodities, but without decisive arguments.
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Internet content provider implements information through Internet, for a price or for free.
The position of GATS jurisprudence assumes that service
features are imposed on those of the service provider, whatever
is the supply modality. It is said that to the extent that entities
provide similar services they are considered providers of similar
services54.
This has been object of funded criticism. Thus, for example,
the similarity among providers appears dependent on the similarity among services and condemns industry deregulation, because it
involves the same treatment for both bad and good foreign providers of similar services which are resident in different countries. In
sum, the split between service and provider allows local regulation,
for example, if there are providers incurring in tax base erosion or
profit shifting.
The discipline of the similar service is not equivalent to this of
its provider and, as such, it may be subject to different treatments
(GATS Article XXVIII o), as far as the discipline of the difference
is performed for ensuring the taxation or the equitable and efficient
collection of direct taxes regarding services or service providers
from other States (GATS Article XIV d).
If this were correct, e-commerce services would not hinder
the development of digital content providers subject to the tax exception of GATS when the assumptions on taxable fact have their
source in the territory in which they are provided; if tax avoidance
or evasion are verified, users’ taxation regarding sources located in
a State, protects the tax base and its distribution among different
jurisdictions.
That is, providers of similar services, digital goods, whether
commodities or services, may not be classified by services’ similarity, but by compliance and enforcement of legal duties in the States
where they create value.
E-commerce - and digital good -, of both commodities and service, have their place in GATS. Obviously, this would mean that
54. T.Rosembuj, cit. p.56,132.
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Member States should reach a consensus on the classification of
services and their substantial compromises with the General Agreement (market access, national treatment, modalities of provision).
Nevertheless, the main consideration would be the precise definition of service and content providers and their classification, in
order to apply, where appropriate, the difference which might raise
from GATS’ tax exemptions. The position of WTO is uncertain,
but helps the preservation of the practice of not imposing customs
tariffs on transmissions55.
However, for our purposes is important to highlight that ecommerce, digital good, falls within the purpose of GATS. That is
to say that it is trade in services, whatever the embodiment. Therefore, all GATS principles and criteria (clause of most favored nation, transparency, domestic regulation, competition) and specific
commitments (market access, national treatment) apply to the provision of services made through electronic means56.

16. FTAs
WTO’s doubts do not prevent a parallel development in terms
of bilateral free trade agreements between countries where e-commerce, digital good or product and their concept and classification appear. They are important elements for reconstructing criteria
which surely will highlight, at some point, definitions of multilateral trade.
• US-CHILE.2003.
The concept of digital good is: “Software, text, video, images,
sound recordings and other products that are digitally encoded and
electronically transmitted, regardless of whether one of the parties
rules these products in its local law as good or service. The parties
agree for not imposing customs tariffs on the digital good and are
committed to a non-discriminatory treatment57.
55. A.M.Alzaabi, Electronic commerce taxation: should electronic commerce be
taxed?, june,12,2013, ssrn. com 2278582.
56. WTO, A Handbook on the GATS Agreement, Cambridge 2005, p.41.
57. United States-Chile Free Trade Agreement, 6-6-2003.
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The Agreement makes obvious the controversy on the classification of the digital product as commodity or service.
• US-AUSTRALIA.2004.
The digital product means digital encoding of computer programs, text, video, images, sound recordings and other products,
regardless of whether they are included in a physical vehicle or are
electronically distributed58.
• US-PERU.2006.
The Parties recognize the economic growth and opportunity
that electronic commerce provides, the importance of avoiding
barriers to its use and development, and the applicability of the
WTO Agreement to measures affecting electronic commerce.
For greater certainty, nothing in this Chapter shall be construed to
prevent a Party from imposing internal taxes or other internal charges
on the domestic sale of digital products, provided that such taxes or
charges are imposed in a manner consistent with this Agreement.
For greater certainty, the Parties affirm that measures affecting
the supply of a service delivered or performed electronically fall
within the scope of the obligations contained in the relevant provisions of Chapters Ten (Investment), Eleven (Cross-Border Trade
in Services), and Twelve (Financial Services), subject to all exceptions or non-conforming measures set out in this Agreement that
are applicable to such obligations.
No Party may apply customs duties, fees, or other charges
on or in connection with the importation or exportation of digital
products by electronic transmission.
For purposes of determining applicable customs duties, each
Party shall determine the customs value of an imported carrier medium bearing a digital product based on the cost or value of the carrier medium alone, without regard to the cost or value of the digital
product stored on the carrier medium.
No Party may accord less favorable treatment to some digital
products than it accords to other like digital products:
58. United States-Australia, Free Trade Agreement.18-5-2004.
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(a) on the basis that
(1) the digital products receiving less favorable treatment are
created, produced, published, stored, transmitted, contracted for,
commissioned, or first made available on commercial terms outside its territory, or
(2) the author, performer, producer, developer, or distributor of
such digital products is a person of another Party or a non-Party, or
(b) so as otherwise to afford protection to other like digital
products that are created, produced, published, stored, transmitted,
contracted for, commissioned, or first made available on commercial terms in its territory.
No Party may accord less favorable treatment to digital products whose author, performer, producer, developer, or distributor
is a person of another Party than it accords to like digital products
whose author, performer, producer, developer, or distributor is a
person of a non-Party.
Each Party shall publish or otherwise make publicly available
its laws, regulations, and other measures of general application that
pertain to electronic commerce.
The Parties recognize the importance of cooperation between
their respective national consumer protection agencies on activities
related to cross-border electronic commerce in order to enhance
consumer protection.
Definitions:
Digital products means computer programs, text, video, images, sound recordings, and other products that are digitally encoded, regardless of whether they are fixed on a carrier medium or
transmitted electronically;
Carrier medium means every physical object designed principally for use in storing a digital product by any method now known
or later developed, and from which a digital product can be perceived, reproduced, or communicated, directly or indirectly, and
includes, but is not limited to, an optical medium, a floppy disk, or
a magnetic tape;
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Electronic transmission means the transfer of digital products
using any electromagnetic or photonic means59.
• CANADA-PERU.2008.
Digital products means computer programs, text, video, images, sound recordings and other products that are digitally encoded.
Neither Party may apply customs duties, fees, or charges on or
in connection with the importation or exportation of digital products by electronic means60.
• EU-COLOMBIA-PERU.2012.
The particularity of this Agreement is this to reflect the views
of the European Union in clear terms, considering that the electronic distribution involves the provision of services and should
not be subject to tariffs61.
In conclusion, there is an emerging clear legal concept of digital good that applies especially in multilateral trade and also, explicitly from the European Union, and implicitly from the USA
(not to apply customs restrictions), the orientation is towards the
provision of services and not towards the provision of commodities, pursuant to GATS.

59. US-Peru Free Trade Agreement, 12-4-2006. Chapter 15.
60. Canada-Peru Free Trade Agreement, 29-5-2008.
61. European Union Trade Agreement with Colombia and Peru, 26-6-2011.
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CHAPTER III
THE DIGITAL GOOD
IN THE UNITED STATES

17. DIgital good taxation in the USA
The taxation of digital goods in the United States is particularly complex. Federal analysis suggest the paralysis or immobility of digital taxation; but this is immediately contradicted by
the self-activity of federal States and by the existing consultation
among them in order to perfect their tax instruments related with
electronic commerce. The surprise, then, derives from States’ activism because they are creating within their areas of authority,
new concepts, original approaches and cutting edge developments,
designed, undoubtedly, for impacting the overall direction in this
field, not only locally, at national level, but also internationally.
The 21st of October 1998, the Internet Tax Freedom Act established a three-year moratorium regarding States’ and local governments’ power of charging, through new taxes or multiple/discriminatory taxes on electronic commerce, the Internet access. However,
the continuity of existing taxes was allowed in those States where
these kind of taxes were present. The moratorium was successively
extended - and until now- and the last one expired in December
2014.
The core of the moratorium consists of limiting States’ taxing
power in order to impose sales tax on electronic transactions and,
in particular, on those transactions affecting sellers located outside
the State and lacking of physical connection therewith. The remote
seller which has no nexus with the taxing State, cannot be forced
to collect taxes from the buyer and remit them to the competent
Authority.
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It should be recalled that in Quill Corp v. North Dakota62 the
Supreme Court upheld the requirement of physical connection, legitimating the State’s claim for tax collection and payment from
non-resident sellers holding economic activities in the State, in the
light of the traditional doctrine of the commerce clause.
The main reason is that sales taxation is more than a third of
States’ revenue and the inability to tax remote sellers, e-commerce
vendors, causes a significant erosion of tax revenues63.
In 2013 the Congress of the USA faced the Marketplace Fairness Act, which will enable States to collect taxes on verified ecommerce transactions by remote sellers without apparent connection or nexus with the jurisdiction. For these purposes, the State
is required to be a member of The Streamlined Sales and Use Tax
Agreement (SSUTA) or - if it is not a member - it has to fulfill
certain requirements of streamlining and the seller had to exceed a
quantitative threshold of remote sales in US dollars64.
The approved principle authorizes States adhering to SSUTA
or fulfilling streamline requirements, to claim for sellers’ tax collection and for their subsequent access into sales taxation schemes
regarding remote sales originated in the State.
Remote sale is this kind of transaction that the seller would
not be legally obligated to pay, collect and remit to the State: a sale
without physical nexus, without material connection with the State
where it is made, unless it is also the buyer’s State of residence.
This criterion is important because it strengthens the alternative to the need for a material connection with the source in order
to legitimize tax collection. Without source connection, operations performed and allocated to purchasers, or to user residents,
prevail. Indeed, “transferred at international level” means admitting virtual sales through e-commerce, ignoring the taxpayer
material economic presence in the place where it takes place.
62. 504 US 298, 1992.
63. Nonna A.Noto,RL30667: Internet tax legislation :distinguishing issues, November 24, 2000, National Library for the Environment;
Jh.R Luckey, State sales taxation of internet transactions, CRS report for the Congress, RS21537; Steven Maguire-Nonna A.Noto, report RL33261 CRS, July 7, 2008.
64. Marketplace fairness Act, 2013, S.743, 20-5-2013.
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From this to the idea of a virtual permanent establishment there
is only a step65.
The law also implies the recognition of multilateral agreements
among States - Streamlined Sales and Use Tax Agreement - which
is the area in which taxation developments in the digital economy
thrive on.

18. Streamlined Sales and Use Tax
Agreement (SSUTA). The agreement on
streamlining the tax on sales and use
The multilateral agreement starts to be discussed in 1999 as a
project of rationalization of taxes on sales, thanks to the cooperative and voluntary agreement among States for achieving the simplification of taxes through uniform tax bases and unique tax rates
for all States and the management of tax collection and remission
by the remote sellers to which they are provided with appropriate
software for the calculation of the tax due, which would be compensated.
The approval of the Marketplace Fairness Act 2013 represents,
the full recognition of the multilateral agreement on streamlining
and an audacious answer to the e-commerce tax base erosion66.
The agreement was adopted in November 2002. It was modified for the last time in 201267. The agreement’s main purpose is
simplifying and streamlining sales taxation management for reducing the tax obligations’ burden of compliance. Currently there are
20 members and another 4 are classified as associate members. The
remote sale is allowed only to members.
The sales tax taxable event is the transmission of tangible
personal property, which can be seen, weighed, measured, felt,
65. R.S.Avi-Yonah, International tax and the Marketplace Fairness Act, April 13,
2013, University of Michigan, ssrn 2259127.
66. The agreements reached between the Republican and the Democratic parties are
awaiting a confirmation from the last elections of the US Congress which changed the
existing power relations.
67. Streamlined sales and use tax agreement, 12-11-2002, modified the 24-5-2012.
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touched, or in any other way perceived through the senses. It includes electricity, water, gas, steam and the software which is not
designed or addressed to a specific buyer (prewritten computer
software)68.
The taxable event of the taxation on use is the deposit, use or
consumption of tangible personal property within a State. A transaction subject to the sales tax is not subject to this tax, whose importance is quantitatively lower. If the seller does not charge it, its
liquidation is forced by the end-user.
The definition of tangible personal property coincides with the
supply of goods of VAT on tangible assets, including natural energies that are economically exploitable and which can be isolated
or separated for their distribution or consumption. The only difference is the software, qualified as tangible when the recipient for
which is programmed or designed is not exclusive. The industrialized software, in mass, is a tangible personal property.

19. Software in the SSUTA. The IT
standardized program. The commodity
The software, which is the quintessential digital good (Quah),
is accepted as a corporeal thing in a large number of States, following the SSUTA recommendation. Hence, it appears attracted
to tangible personal property and subject to sales tax. However, it
is necessary to establish differences explaining a really complex
view.
The majority of States accept as tangible property the standardized IT collective program (unwritten, canned software), whatever its mode of distribution. Conversely, the computer program
created or designed for a specific client is not listed as tangible
property and is excluded from taxation69.
68. T.Rosembuj, ¿Qué es el IVA?, Barcelona, 1986, p.18. It is the concept of physical good of Roman law. They are corporeal goods, perceived by the senses -strictly those
which can be touched-.
69. The traditional jurisprudence argued that the software is an intangible information (1976, 538 Commerce Union Bank v.Tidwell .SW2d, 405.408, Tenn): “...no product
is created, what is created and sold is the information”, or that binary pulses are imper-
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However, it should not be avoided that technically every software is intangible asset. What happens is that the singular creation
of a work, of the literary creation, gives birth to a copyright and to
its consideration in form of fees, while the mass software appears
as a result of mass-building activities providing profits through service provision.
The IT program, collective or standardized, is not designed
and developed in order to meet the requirement of a specific buyer
and for being sold to the same for his exclusive use, whether transmitted electronically or physically. The standard software includes
every upgrade or combination of two or more programs of the
same nature.
There are a few States which do not tax these programs if their
transfer is electronic and in these cases they can even exclude them
from the category of tangible items.
In line with these reflections it seems that the software for an
individual customer would be an intangible work whose consideration is a copyright belonging to the person who creates and develops it. Instead, the right to use standard software leads to the
consideration due for the services received.
The collective software subjection is not only an obvious revenue problem, it is also the qualification of a license converted into
commodity for the mass market of programs70. The first conclusion is that all payments received for copyright’s use of collective
program will always be in form of service consideration for the
license. The true intangible is not the program, but the license. The
commodity is the license.

ceptible. However, some jurisprudences qualified the personal property as tangible item
i.e. Graham Packaging Co. v. Commonwealth (882 A.2d 2005 1076.1087 Pa Commw Ct,
South Central Bell Telephone Barthelemy C. V, 643 So 2d 1240, the 1994) argued that the
fact that the software is composed by electrons having physical existence, causes effects
which are typical of physical things and they can be perceived by senses.
70. R.W..Gomulkiewicz, The license is the product: Comments on the promise of
art. 2B for software and information licensing, Berkeley Technology Law Journal, 13, 3,
1998: “The license is the product. The use of mass market license enables the editor for
creating a collection of rights adapted to particular uses, so that the license prior to the
software underlying element is converted into the product purchased by the user”, p. 891.
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20. Software in the cloud. The service
the digital good can have the substrate of corporeal thing, intellectual property or service; with no alteration of its nature as dematerialized electronic intangible of information, or adding transaction aspects of intellectual property, merchandise and service, with
the same effects. The digital good is an immaterial entity distinct
from physical or material things or rights serving as substrates. It
is more than its spare components because it adds information’s
transmission and reception to its support. It is not just purchase or
sale, rental or right to use; there is an additional technical feature
that integrates it in form of information data’s offer or demand,
enhancing it beyond each operation or attempted operation.
The cloud software complicates its legal characterization and
its recognition by States is neither general nor usual.
The technical definition states that it is a model for enabling the
network access to a shared pool of configured computing resources
(networks, servers, storage, applications and services), in different
ways ubiquitous, convenient, on-demand; they can be quickly supplied and distributed with a minimal management effort or interaction with the service provider71.
Common features of the model are:
•	self-service on demand without requirement of human interaction with every service provider.
•	wide access to network (phones, tablets, laptops, workstations),
•	shared resources (storage, process, memory and bandwidth
of the network). “There is a sense of localization independence in which the customer generally has no control or
knowledge of the exact location of provided resources, but
he may be able to specify the location to a higher abstraction level (country, state, data center)”72,
71. P.Mell,T.Grance, The NIST definition of cloud computing, NIST special publication 800-145, September 2011, National Institute of Standards and Technology, US
Department of Commerce.
72. P.Mell,T.Grance, cit. p.2.
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•	quick elasticity of on demand services.
•	service measured on the basis of payment for use or a price
proportionated to the use.
In simplest terms, cloud computing is a provision of services
allowing users to access and use the provider’s software or the software belonging to the service provider. The software is hosted on
the service provider who is owner, operator and updater. The service provider hosts the software on its own servers. Users access
the service via Internet. There is no transmission of software and
the user is not entitled to copy or modify it. The right acquired by
the user is the simple access to the service73.
The cloud infrastructure is available in three forms74:
Software as a service (SaaS).
SaaS is also known as web services and in its simplest form
it is a software deployed as hosted service and accessed through
Internet, allowing the applications’ use in a provider’s cloud infrastructure, e.g. e-mail, office productivity instruments, tools for
invoicing, customer relations, production management financial
management and documentation, HRM. The customer does not
manage or control the network, the servers, the operating systems
and the storage.
The service is provided by contract or by subscription. There is
no software transmission to users. Providers are the licensees of the
software they offer, e.g. Google Apps, Lexis Nexis.
The subscriber has the right to use applications and the
data management concerning administrative productivity. The
price paid is based on number of users, time of use, execution, bandwidth consumption and amount / duration of stored
data75.
73. In the already cited research of the ITU, the cloud computing is identified in
the provision of common business online applications, which can be accessed from other
locations, while software and data are stored on servers, p.182.
74. M.I.Eisenstein-B.J.Slot, Let the sunshine in: the age of cloud computing, Tax
Analysts, 30-11-2011.
75. L.Badger,T.Grance,R.Patt-Corner,J.Voas, Recommendations of the National Institute of Standards and Technology, may 2012,NIST special publication 800-146.
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The software service appears confused with the standardized
software and this creates problems of individuation, whenever it is
excluded from the concept of digital good.
Platform as a service (PaaS).
PaaS implies that the provider facilitates programming languages, libraries, services allowing customers to launch their own
applications in the cloud. These range database services, development and testing cycles of application, integration of development
in the cloud or in the enterprise. The client does not control network servers, operating systems and storage systems, but interferes
in the developed applications, e.g. OS X or Windows XP, Mac,
Amazon “Elastic Compute Cloud“.
The subscriber seeks applications’ development, testing, configuration, tuning and monitoring, that will be supplied by service
providers. The price paid is based on the number and type of subscribers, who are the end users or those who develop them; the
storage, the processes and the network resources consumed by the
platform and by the time of the platform in use76.
Infrastructure as a service (IaaS).
IaaS involves the provision of processes, storage, networks
and other fundamental computing resources enabling customers
to create and develop their software, operating systems and applications. In particular, support and recovery services, resources
of adaptive servers and the access to storage provider’s servers.
There are services that can use both infrastructure and software
service hosting, for example, email address and using standardized
software in order to transmit or receive.
Subscribers are system administrators obtaining access to virtual machines, network accessible storage, components of network
infrastructure (firewalls), services and configuration. The price is
set by computer processing units, hourly stored data, consumed
bandwidth network, network infrastructure used by hour, valueadded services77.

76. L.Badger et al.,cit. p 6-1.
77. L.Badger et al., cit. p.7-1.
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It does not seem difficult, however, that there are States which
are not accepting that the cloud content identifies an information
service, facilitating user access in exchange for a consideration for
the lacking computing resources and over which it has no control
or intervention.
The cloud promotes a mixed reaction in the States, still rooted in the difference between dedicated and standardized software
(commodity), which hinders their fiscal discipline on transactions
in the cloud. This is the essential difference. The SSUTA as harmonizer framework has not provided general guidance or benchmarks
for cloud computing. Thus, each State is trying in its own way to
integrate its sales tax in several ways. Some States do not include
cloud computing in their sales tax and other States call them in
different ways i.e. information services (New York, New Jersey),
service data processing (Texas, Ohio) or automated digital services
(Washington).
The norm of the State of New Jersey is symptomatic; it indicates the cloud function as a service of information, which only
provides the user with the access to the software via remote means,
without providing electronic distribution and without granting its
possession78. The variant of the State of Washington, will be seen
later.
Concepts regarding the classification of certain services as sale
of tangible personal property (for example the mere space for storing data on its server) and the price as a license of right to use
services provided and considered as intangibles, are not convincing. The truth is that the difficulty lies in rejecting the category of
digital good, which either as corporeal thing or as service, is an
intangible of information whose compensation is not necessarily
the license to use software, but the use of services contracted by the
user, or both, if the software is singular79.
The concern for the immediate future is the “Internet of things”:
liquefaction of the material world into the virtual world; transit
78. Sales and Use Tax. Cloud computing (Saas, Paas, Iaas), 7-3-2013, New Jersey
Division of Taxation. Regulatory Services Branch. Technical Bulletin.
79. Sth.J.Lusch, State taxation of cloud computing, 29 Santa Clara Computer &
High Technology Law Journal, 369, 2013, p.373.
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from cloud computing to fog computing. The faithful translation
is a reality overcrowded by data which store themselves, analyze
and receive real-time response, whatever the characteristics of the
economic sector. The transit is reserving the deposit into the cloud,
concentrating analysis, test and response to data in a decentralized
fog architecture based on the peripheral demand of mechanisms
requesting services: phones, tablets, e-readers, laptops. There is no
need to be an expert for predicting personal data multiplication to
the nth degree80.
In the cloud, data originated by smart sensors at the edges are
transferred and stored in the center where they are analyzed and
where actions returning through the network are adopted. With the
fog, the analysis is performed in real time and with mechanisms,
from which actions travel through the network, leaving the cloud
as a central data storage81.
The proposed rating of service does not change, the unique difference is that the cloud centralizes storage with benefits demanded
by users, while in the fog storage is separated from examination,
analysis and evaluation of demands, to which it is responded in
real time and in a decentralized way. It is the replica of digital industry’s usual pattern in conventional industry or the creation of a
complete cycle of digital industry.

21. Digital product in the SSUTA
SSUTA considers, as we have seen, the standardized software
as tangible personal property. It is out of the digital product category. In particular, every product distributed or accessed via electronic means lies outside the tangible personal property category
(Section 332 A) or represents another kind of property. Every State
should elaborate rules on sales taxation in order to tax specified
digital products - or some of them - with the established requirements.
80. Irving Wladawsky-Berger, The evolution of Internet of very Smart
things,15-10-2014.
81. Michael Enescu, From Cloud to Fog.Internet of Things, Linus Con august 21
2014.
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SSUTA defines digital goods as data, facts, information, sounds
and images whether transmitted or transferred electronically.
The types of specified digital products are:
•	Digital Audiovisual Works: films, musical videos, news,
entertainment programs and live events.
•	Digital Audio Works: songs, music, book reading, speeches, and phone ringtones.
•	Digital Books: literary works expressed in words, numbers,
or other verbal or numerical symbols.
Additionally, the digital code allowing the access to a product
is considered taxable as well as the product itself. It is an alphabetic, numeric or alphanumeric code that provides the buyer with a
right to obtain the digital product and which may be electronically
transferred in physical form - paper, invoice, plastic card -.
Every State can expand or reduce the area of digital products
for taxation or exemption purposes.
Requirements for digital product’s qualification are:
•	Right of permanent use. The seller must ensure the buyer’s
vision, hearing or reading of the product in perpetuity, unless general conditions of contract time limits are determined.
•	Electronic transmission. The buyer access to the product
through means which are different from the physical storage. It is not necessary that a physical copy is transmitted
to the buyer.
The SSUTA formula is outdated for various reasons; first of all
for the exclusion of the software from the definition of digital good
and second, because the digital product definition does not include
the process initiated by cloud computing. However, the category
of digital product is innovative and the criteria which determine as
feature of the same electronic transmission the granting - unless
the contract - of the right to a permanent use, are valid. This form
of innominate perpetuity suggests the absolute assignment of the
domain to the end user. It is a sale license.
65
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From the perspective of peculiar digital good, the SSUTA
rejection of the equivalence test between the digital product and
the more or less near physical and tangible product, also deserves
recognition. In other words, the printed book and the digital book
are not equivalent products. The main criticism lies not only in
the accelerated technological innovation of digital economy, but
basically, in the fluidity with which it simultaneously builds the
consumers’ rights of use. A music CD and the MP3 of the same
music are apparently equivalent, should be distinguished because
the digital product may grant limited rights to use, unlimited right
to use and the right to listen to the music instead of downloading it.
Additionally, the digital good from both provider and user point of
view, condenses other types of information that are totally alien to
the same physical or tangible product.

22. Orientation of the State of Washington
That of Washington is a tax model within the SSUTA that incorporates new and different items in the taxation of the electronic
commerce82.
Digital product means digital good or digital automated service.
The digital good, “clarifies how taxes are applied to products
that exist only as computer bits and bytes”83, it means sound, images, data, facts, information or other combinations which are electronically transferred, including specific digital products and every
other product electronically transferred, as services, which are not
included in the definition of specified digital products. From this
first definition it can be observed its amplitude concerning electronically transferred products or services, designed to cover not
only existing digital goods, but also -what may occur in the futurethose which are currently ignored84.
82. Washington, Report Study of the taxation of electronically delivered products,
Final Report, December 2008, Chapter 522, Laws of 2007.
83. It is a definition of the digital good in its pure form. Department of Revenue,
State of Washington, Digital products, 28-3-2013.
84. WAC 458-20-15503. Digital products.
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The starting point is the transfer or the electronic transmission.
The digital good qualification, as product or as service, lies in whether
or not it is transferred via electronic resources. This means that it is
stored in physical resources - CDs, videotapes, hard-drives -. The exception concerns the digital code which may or may not be obtained
by material means - labels, invoices, packaging -. The electronic
transmission via internet or via private network means that there is
no physical delivery of goods to the buyer, because the product is obtained through download, streaming or subscription services. There
is no supply of goods to buyers, but access to digital goods in every
electronic mode, with an improvement of the operation.
The electronic transmission opens the question about the object thereof, which has to be a digital good. On the one hand, digital
products and on the other, automated digital services. In both cases
there is no reference to the timing of purchaser right of use and it
can be permanent or temporary.
The digital good adopts the generic nature of SSUTA: sounds,
images, data, facts or information electronically transferred. Specific digital products consist in audio works, audiovisual works,
books and other (online newspapers, presentations), but they go
even further.
The new category includes the so-called digital automated
services which use one or several software applications, whether
standardized or singular. In addition, services are likely to combine
the software with digital products by acting jointly85.
It has been said that this definition levies a universe of services,
potentially including some activities that no seller or buyer would
have never thought as activities involving taxable sales86. Moreover it is surely one of the most ambitious legal attempt because it
embrace cloud computing in the digital good context.
“Automated digital services should include every service provided by a network of computers involving an automated process
that employs one or several software applications”87.
85. RCW 82.04.192(2).
86. G.Swanson-G.Fujita, Washington’s tax on digital products: what every seller
and buyer should know, 3-12-2012, p.4.
87. Report Study of the Taxation, cit. p.8.
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It is not difficult to conclude that the concept covers all systems of cloud computing (SaaS, PaaS, IaaS) and everything which
can replace them. That was the goal of the legislator, reconciling
software and services under a single “umbrella”88.
It is true that the law directs the concept to different taxes. On
the one hand, to sales and use taxation and on the other, to corporate and occupation tax. The purchaser is the taxpayer of the first
tax while the seller is the taxpayer of the second one. The untaxed
sale, being a professional service, is subject to corporate taxation.
Thus, for example, data processing services for companies are not
sales but services and they are taxed by corporate and occupation
tax, and similarly happens to services as website development, data
storage or online advertising. Nevertheless, whatever the tax allocation, it is clear that cloud computing services, whether classified
as sales or services, are subject, in every case, to taxation.
The category of automated digital services breaks the SSUTA
logic regarding the standardized software (commodity), which
have the same treatment as a tangible personal property. The criterion of remote access to standardized software is now established
and this entails the right of access to products located in the server
of the vendor or of a third party. If the true object of the transaction
give the evidence of a provision of digital goods or services, the
standardized software is considered as sale of digital automated
service. The service offered is general and unchangeable and allows other services that are not available without the access. That
plus of service is the category included in automated digital services using standard software. This connection is outside the total
separation between tangible property and intangible property, but
it is also within the taxation of digital good.
Finally, the digital code provides the buyer with the right to
obtain digital products that, if subjected to the same tax treatment,
submit the digital code to a tax treatment which is equal to that of
the underlying products.
The brief overview of the Washington’s rules indicates a gradual opening of concepts, if compared to SSUTA and other States
88. M.A.Susson, Thinking out cloud: California State Sales and Use taxability of
cloud computing transactions, 17 Chapman Law review, 295, 2013.
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of the Union. The premise is clarifying how taxes on products that
exist only as computer bits and bytes (Quah) apply. The digital
good comprises products and services which are electronically
transferred, whatever the access mode and the duration of the right
of use. This includes automated digital services and remote access to standard software. What is not taxed as a sale, is taxed as
a professional service: data processing, website development, data
warehousing or online advertising. Thus, the cloud comes on to
the concept of automated service or specific services applications
in the field of business and occupation tax. However, it certainly
constitute a channel featuring the software within the digital good’s
concept, creating a significant break in the SSUTA trend which
sharply separates them.
The inspiring philosophy of the model is taxing the universe of
digital goods, granting tax benefits - in some cases - for political,
social and economic reasons.
The recovery of the broader concept of digital good on products
and services and the integration of cloud and software, supports the
idea of intangible information, in the broad sense of container of
access to sounds, images, data, facts and software, electronic transmission, whose right to use is not perpetual and may be short and
with more than a single payment, admitting that periodic payments
such as subscriptions are accepted.
One of the most outstanding points has to do with providers of
digital good content activities. Their business model is the flow of
services based on content and they generate their revenue stream
through the same flow, rather than through licenses or rights to use.
Sometimes the concepts overlap, especially in original and individualized software, but the license is the income modality of standardized digital product. Every license implies the authorization for
use, but not every leasing of the software is a license89.

89. E.Dyson, Release 2.1., 1998, p.184.
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23. Federal projects on digital goods and
services uniformity
In recent years federal laws projects, designed to introduce
some criteria and definitions addressing the actual moment of
confusion in the States, regarding the taxation of digital economy,
were proposed.
In 2011 the “Digital Goods and Services Tax Fairness Act”90
was presented. Its purposes pursue double or multiple taxation
avoidance, establish by law the subjection to general taxes (e.g.
sales) and ensure non-discriminatory treatment between digital
commerce and tangible assets.
From this provisions two aspects should be highlighted: first,
the project aims at submitting to taxation the final consumer sales
of digital goods or services; second, and more important, the place
of destination, based on the official user’s address, is established as
source of taxation, causing that, for these purposes, the seller taxation depends on his good faith.
The definition of the digital good is broad: every good or product delivered or transmitted by electronic means, including software, information held in digital format, audio visual works, audio
and digital books. It is also stated that digital service means every
service that is now electronically provided, including the provision
of remote access or the use of digital goods.
The project breaks with the separation, established by SSUTA,
between tangible personal property and standardized software,
since its definition of digital good makes no reference to the good’s
tangibility and also integrates all forms of software within its scope.
Additionally, services inclusion involves various forms of
cloud computing (SaaS, IaaS, PaaS).
Similarly to SSUTA, the project differentiate between supply
and electronic transmission, but with a useful detail: the digital
good appears attracted by the service category, except when a supply of material things with a right to use - a copy - happens. That
90. HR 1860/S 971.
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is, the model is the service, including the digital good, unless in
case of supply of a copy which has a copyright with a right to use
in exchange for a royalty.
Finally, the digital code is stricter than in SSUTA because it
refers to the right to obtain a single digital good or service, without
requiring at the same time, a tax treatment which were equal to this
of goods or services91.
The project aroused the strong reaction of SSUTA, since from
the first definitions it radically changes the structure of tax on sales
and use, obliging substantial changes in legislation. Once more,
it should be noted that these are essential tax revenues for States’
funding. In addition, the project was criticized for creating advantages for e-commerce providers over the interests of local trade,
hurting, in this way, the States92.
In 2013 a draft law was introduced in the Senate in order to
promote neutrality, simplicity and fairness in digital goods and services taxation93.
Similarly to the 2011 draft, the header is avoiding double or
multiple taxation and discrimination between physical and intangible analogous or similar products, assuming as plausible an
equivalence that does not exist. Digital is more than physical or at
least different, although book-book, music-music, film-film can be
compared.
The only source of taxation is the place where the tax domicile
of the consumer is (the place of destination) and the remote seller
should be forced in order to obtain and maintain information about
that fiscal domicile and to collect and remit the tax to the State of
domicile.
The definition of digital good introduces changes, if compared
with this of 2011: every software or good delivered or transmitted
by electronic means, including sound, images, data, facts or every
91. DGSTFA Sections 4 b),5 (5),5(3),5(5),5(6),5(4).
92. R.Brubaker, The Federation of Tax Administrators, Subcommittee on Courts
Commercial and Administrative Law of the Committee on the Judiciary United States
House of Representatives, 23-5-2011.
93. DGSTFA ,S 1364, 25-6-2013.

71

TAXING DIGITAL.indd 71

26/03/15 18:47

Taxing digital

combination thereof, in digital format, whereby the good is the true
object of transaction. The concept includes the cost of the supply
and the transfer of the digital good.
The software appears generally favored, because it is identified as the true digital good, but the information is excluded, probably interpreted as activity or digital good’s creation service strictu
sensu. This difference between the real object of the operation of
digital services and goods predisposed to its creation is not easily
understandable, given the overlap between the two. The activity
for the production of digital goods is the result. Therefore, there is
no result without digital good.
The digital service is every service electronically provided,
including the digital good remote access and use, including additional charges.
The electronic supply or transmission of digital good shows
that there is no tangible storage and the electronic provision of service indicates its remote provision.
Again, it breaks with the SSUTA logic, concerning the software and the inclusion of the cloud into the mentioned definition.
However, the attraction of the digital good to the broad criterion of
services is not perceptible, implicitly alluding to the fact that the
true object of digital good is, for its proximity to the background, a
personal tangible property.
Finally, the digital code assumes the right to obtain a digital
good or a digital service whose tax treatment should be similar to
this of the goods or services to which it is related -this was not expressed in 2011- and does not involve an additional consideration
- this is innovative-94.
It is not certain if the 2011 or the 2013 draft will become regulatory standards, but they foreshadow a direction that should be
taken into account.
For the moment, as it was said, the Marketplace Fairness Act
of 201395 is the first in giving space to fiscal policies in digital
94. DGSTFA de 2013, Section 7.3.4.5.6.
95. MPFA, 20-5-2013,S.743.
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economy, to the extent that it allows States to request and require
remote sellers to collect and remit sales tax and taxes on use concerning transactions taking place within the State, without requiring any physical presence.

24. Recapitulating about the digital good
From an abstract perspective the theory and the US experience is unique because it does not only give a reflection, it also
provide the experience in a dynamic and fickle framework such as
the digital economy. It is a microcosm serving as a reply to what
will globally happen -in a positive or negative sense-, that is to say,
assuming its closure instruments or, conversely, assuming those allowing openness towards a full understanding of the phenomenon.
What is undeniable is that the United States recognize scripts of
multiple answers, whose majority was tested in different areas of
States taxing power and they should be reviewed; especially concerning digital good’s hard core and scope.
The software cannot be described as a physical thing split from
the digital good. It can be, for the purposes of sales or revenue,
distinguished among single transactions of license to use, contemplating the copyright as an income of the author or of the creator of
the general service embodied by a software offering an intangible
collective product-license where the most important things are access, update and effectiveness of the rendering with commonality.
The digital good is an intangible electronic transmission of information, in which the software appears by definition. However,
it must be stressed that the transaction completion, or the mere attempt to realize it, adds data that previously were not available and
which benefit both provider and user. That technical information
bonus can be more economically significant than the operation itself or the attempted operation.
Cloud services, in all their variants, offer the supply and the
provisioning of the automated digital good, without a direct human
intervention on the contractual basis of a price measured by the
time of use, the consumed bandwidth, the stored data and the number of subscribers. It is the digital intangible asset of information
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in its purest form. An intangible squared, because it is based on a
computer program that the user will never own.
The digital good is the software service which can be accessed
remotely; sound, image, data, facts, electronically transmitted,
which can be enjoyed and used through the right to access and
use, that has no equivalence or symmetry with physical or material
good, except for its approximation: a digital book is more than a
book; a MP3 is more than a music disc. The digital code is a digital
good. The right of use may hold a minimum or a maximum of time
fraction. The mere free access also states a potential digital right or
an expectation of future good which in no case may be ruled out,
fiscally, as a source of value creation.

25. Transaction qualification
The qualification of digital good’s operations - commodity or
service - of electronic transmission, upon access request of users,
does not justify the unleashed discussion around it, mainly anchored to the vicissitudes of the experiences of SSUTA and that
of every State of the Union. Indeed, if a degree of abstraction is
required, this qualification may not be subject to the statutory obligation of a State taxation on sales and use claiming its link (or
not) with tangible personal property. It seems more useful to establish the qualification starting from the nature, the purpose, and the
method of operation.
If the establishment of the electronic operation borders is accepted, some questions will be cleared from the beginning. On the
one hand, the disconnection between intangible digital information
good and ownership of bodily or tangible things and, on the other,
the use of software applications owned or controlled by others general and unrestricted from its demand - cannot lead to the result
of the materiality of the software for the purpose of its consideration as tangible property.
The Washington premise is basic: there is a digital good, included in the software, whose main elements are electronic transmission and access to use by payment. Digital automated services
are electronically transferred services employing one or several
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software applications. The object is broad and includes all forms of
digital services, apart from those excluded by law.
In a broad sense, the digital economy’s operation shows its
characterization as a service, which is not sale, lease or license.
Hence, two arguments could be used: what is demanded is the
right to access to the service, which is paid or received for free in
exchange for other profits for the provider; additionally, it can be
said that the user lacks the minimum degree of control or influence on servers and software. The quote comes from the Colorado
Department of Revenue which ruled out the idea of tangible personal property rental, due to the degree of control exercised by the
provider applying systems and holding the physical custody of the
property and of the programming equipment. The user participation is minimal96.
The electronic digital operation is a service supporting different adjectives, but in some cases they are intrinsic to the digital
good and in other cases they are extrinsic.
The intangible digital good is a good of information, hence, it
obviously feeds an electronic information service.
The intangible good is a digital information good addressed to
the electronic transmission of data message. Data messages are the
maximum density of information stored, processed and managed
employed for the electronic communication, for the market and for
end users. Therefore it is not surprising that the provision of digital
goods might express itself as service process, since it displays data
storage, file information, software access to information, design,
implementation, consulting services and feasibility studies.
However, one of its extrinsic elements is the qualification of
the service as communication, because while they serve their content, they cannot identify themselves with vehicles or transports
allowing their transmission in easy ways: road and highway should
not be identified with transportation means.
The concept of digital service in exchange for money does not
exclude singular, specific, individualized transactions in which the
96. W.Hellerstein J.Sedon, State taxation of cloud computing: a framework for
analysis, Journal of Taxation, V.117,01, July 2012.
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license to use of an intangible asset protected by copyright can be
faced; a copyright in which the user pays a charge for the digital
good’s leasing for a period of ordinarily limited time.
The intangible digital service is perfected when used, received
or enjoyed and creates advantages for those employing it in their
domicile or place of residence. In this regard, it should be pointed
the recent legislation of Nebraska97.
Service applications are defined as computer-based services
provided to consumers through the network in exchange for consideration and without any sale, rental, lease, license or other software services’ transfers. This includes every model of cloud computing (Saas, PaaS, IaaS)98.
Intangible property is every non tangible property, such as patents, copyrights, trademarks, names, charges and formulas.
Software services and intangibles are qualified as sales in Nebraska if this State is the buyer’s place of use, the registered office
-if it is a company- or a private home.
Nebraska and other States, resort to the so-called market based
source rules in order to establish sales of services and intangibles
in one or more States. First, it tries to determine the State where
service profits arise and second, the State where users or consumers are located.
The allocation formula among States occurs whenever the
same economic activity takes place in different locations. The allocation formula is based on sales, ownership and wages. Many
States have increased the sales’ factor burden in the allocation formula among States, making this factor more significant than the
other two (ownership and wages).
If applications or intangibles take place in several States, sales
are distributed in proportion to the use of services or intangibles
occurred in Nebraska and in the other States.
The allocation formula of business income obtained in different States, is governed by the rules laid down by UDIPTA (Unit97. L.B 872,Laws 2012.
98. Neb.Rev.Stat 77-2734.14(3)(b),(c).
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ed Division of Income for Tax Purposes) in 1966. The allocation
formula is based, as stated, on three factors: sales, ownership and
wages, but States begun to favor sales factor. Consequently, an important effect occurs: the income based on market source methods
are located where the service provider is located or where users
receive the profit for the service provided. The emphasis on sales
of services and intangibles is not accidental, because both ownership and wages, being digital economy agents, offer to the State
concerned, a collectability which is worse than that of manufacturing industry99.
The qualification of automated electronic transmission services, whether as products or as service applications, leads us to the
benefit or advantage received by users, to their residence within the
State, as an element of location and source of provider’s income.
The reflection should be completed: both user and provider receive
benefits. The unpaid work of users is an added value for every operation, even when it has not been materialized, but if the unpaid
work is a service, the source is where the service is rendered to the
person who requested it.
The application of the same rule to intangibles aims to avoid
the displacement of profits made in a State in which the factors of
ownership and wages are zero or negligible. Intangibles’ licenses
to use in a State are evidence of the presence, nexus or connection
with the State. The remote seller is favored by the use of State’s
market and takes advantage of its judicial system, roads, safety and
education100.

26. Click-through nexus. The “Amazon Laws”
In order to overcome the consequences arising from the physical presence, some States have developed a “click-through” method aimed at connecting remote sales. The process starts when a
website operator provides the link to another website offering on99. Q.T.Ryan, Beyond BATSA (Business Activity Tax Simplification Act): getting
serious about state corporate tax reform, Washington and Lee Law review, 275, 2010.
100. Sh.H.Laskin, Only a name? Trademark royalties, nexus and taxing that which
enriches, Akron Tax Journal, 2007, 22, 1.
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line products or services (e.g. Amazon). This customer reference
opportunity creates for the associated party, individual or society, a
sales consideration arranged by the requests’ receptor.
New York requires that online trading levies and pays sales
taxes to its residents because it is interpreted that the nexus occurs
whenever the remote seller, with no physical presence, reaches an
agreement with partners or affiliates in the State and pays a commission on the sale made. This is what is known as “Amazon Laws”.
Colorado and other States apply another variant, forcing remote sellers to notify their sales and taxes in the territory or their
resident users. The duty to notify applies to companies with no
physical presence in the State. First, the duty to inform customers
of their obligation to pay the tax and their liability. Second, the duty
to send an annual report of purchases to the user. Third, the duty to
send the annual report to the Administration. Beyond doubts about
the constitutional legitimacy of these rules, there is a valuable emphasis on the duty of disclosure101.

27. Physical or economic nexus
Avi-Yonah says that the Marketplace Fairness Act 2013 reverses the Quill decision (1992) of the United States Supreme Court,
which prohibited the State taxation on sales for remote sellers lacking physical presence in such State.102.
The definition of nexus tells that a State should have a connection with the financial condition of the taxpayer in order to exercise
its taxing power over it. The supreme jurisprudence requires for
this purpose a substantial nexus with the State103.
101. E.K.Lunder.,C.A.Pettit, “Amazon Laws” and taxation of Internet Sales: Constitutional Analysis, Congressional Research Service report for Congress, 3-4-2013,75700.
102. R.S.Avi-Yonah, A virtual PE: International tax and the Marketplace Fairness
Act, 30-4-2013, ssrn.com:2259127: “…Quill was decided before Internet and the e-commerce and aroused many critics by choosing the obsolete requirement of physical presence that is inappropriate for the XXI Century”.
103. W.Hellerstein, Deposition in the Subcommittee on Commercial and Administrative Law of the Committee on the Judiciary U.S.H.R., The role of Congress defining
nexus, A primer on state tax nexus: law, power and policy.
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In Quill the requirement of a substantial physical nexus in the
State legitimizing its power to tax sales and use, is confirmed. There
is a bright line setting the boundaries of the legitimate state authority which reduces legal conflicts and encourages consolidated expectations104. Now, this approach appears invalidated by the almost
certain federal legislation on remote sellers and its obligation to
collect sales taxes, deposit them in the States and identify users.
The physical presence does not mean that, from Quill, the assertion to the nexus in income taxes is excluded. There was no
physical presence requirement concerning taxes other than those
on sales or uses. The link, in this case, is the economic connection,
“a company is subject to income tax in a State if it access intentionally to the economic market of this State, whether the company has
a physical presence in the State, as if it has no physical presence
there”105.
For example, in an epochal State judgment it was held that the
payment of a fee for using intangible assets is sufficient for establishing the existence of economic connection with the owner106.
Another State case law considers the economic connection, the
use of the market, as functional equivalent to physical presence
in business income. The license for franchisees within the State
supposes that profits from a society within the State have been
obtained. The income it gets, even without physical presence is
enough to justify the tax107.
The Supreme Court of Iowa has proposed an interpretation of
the requirement of physical presence which takes into consideration the source of income rather than the company constitution in
the State. The Court argues that the intellectual property license to
franchisees in the State create a functional equivalence with the
104. Quill Corp. v. North Dakota, 504 US 298, 1992.
105. S.J.Lusch, cit. p.380.
106. South Carolina Supreme Court, Geoffrey Inc. V SC Tax Comm’n 437 S.E.2d
13,17-18 (SC 1993).
107. Iowa Supreme Court KFC Corp v Iowa Department of Revenue, 792 N.W.2d
308 Iowa 2010;
A.Thimmesch, The fading bright light of physical presence: Did KFC Corporation v Iowa Department of Revenue gives the States the secret recipe for repudiating
Quill?,ssrn. com. 1782327.
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physical presence and that the yield obtained by the franchisor of
transactions within the State are sufficient to justify their taxation
in the same State108.
That is, the economic nexus denotes a similarity with the physical presence. Profits are obtained within a State, regardless of the
fact that there is a material presence or not. Once introduced the
test of functional equivalence (economic nexus) in intangibles’ tax
treatment, the abandonment of physical presence test occurs. When
the physical presence is extended to something that can be found
through intangible assets, the test ceases to exist. Intellectual property is inherently intangible, as a result, it cannot have physical
presence in a State109.
The economic connection or usability of the market by remote
sellers provides an essential initiative for international reflection.
On the one hand, no material presence is demanded in the territory and, on the other, the applied sales factor locates the income
in each territory. Furthermore, some States set the so-called nexus
factor alongside other factors such as sharing ownership, wages
and sales, in so doing, if a threshold property, salary or income is
exceeded, the nexus it is still anchored110.
This is the conclusion of the already cited Avi-Yonah, who
suggests a threshold of $ 500,000 taxed in the territory in which
transactions are performed, enabling the virtual permanent establishment qualification without physical presence and taxing profits
deriving from the corresponding sales.
108. Iowa Supreme Court, KFC Corp. V. Iowa Department of Revenue, 792 N.W.
2d. 308,Iowa, 2010.
109. A.B. Thimmesch The fading bright line of physical presence, Did KFC Corporation v. Iowa Department of Revenue give States the secret récipe for repudiating Quill?.
p.49. ssrn. com. 1782327, March 3 2011.
110. In 2002, the Multistate Tax Commission adopted the Factor Presence Model:
nexus standard business activity taxes. The model understands that there is substantial
connection if any of these thresholds are exceeded during the fiscal period:
• $ 50,000 of property,
• $ 50,000 of wages,
• $ 500,000 of sales,
or 25 per cent of property, wages and sales. This is the position argued, among others, by Ch.E.McLure Jr., Thinking straight about the taxation of electronic commerce: tax
principles, compliance problems and nexus, January 2002. Tax policy and the economy,
V.16, J.Poterba editor.
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The criterion that gradually spreads among States is the economic presence, essentially concerning taxes on company profits:
the right to tax arises from the company intentional access into the
economic market of a State, with or without physical presence.
The nexus exists when the taxpayer obtains economic advantages for its own benefit and should be set by the taxpayer significant presence in the State111.
The West Virginia Supreme Court held in the FIA Card Services case that the State can determine the franchise activity and
apply income tax to those taxpayers whose only contact with the
territory was - by phone, email or advertise - addressed to actual
and potential customers - credit card holders - residing in the State.
The taxpayer had no physical presence but “quality and quantity of
the company economic presence” should be assessed112.
The Supreme Court of New Jersey argued in the Lanco case
that societies not having physical presence in the State, but having
an intangible brand, are subject to corporate taxation. The argument was that Lanco obtained its source profits in the State due to
a licensing agreement for the use of its brand by another company
which conducts a wholesale business in New Jersey. The license
of the brand, though not denoting physical presence, reveals that
it earns money from the State, as a result, the tax on that profit is
due113.
These two cases are important because the US Supreme Court
denied their revision, endorsing, somehow, the criterion of economic presence and not the physical presence as sufficient nexus
for taxing in the State where the income is obtained. The message
which is transmitted to other States is that the remote income arising from customers, intellectual property or advertising can be
taxed even when no physical presence (office, employees, agents,
real property) is verified114.
111. Oregon, Department of Revenue, Rule 150 317.010,2012.
112. FIA Card Services N.A. fka MBNA America Bank v. Tax Commissioner, State
of West Virginia 640 S.E. 2d 226, 2006.
113. Lanco Inc. V Director, Division of Taxation 908 A. 2d 176, State of New Jersey, 2006.
114. US Supreme Court 06-1228 (6/18/07); 06-1236(6-18-2007).
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28. The market usability
Economic connection and advantages obtained in the local
market by employers and users have a clear proximity with the US
jurisprudential trend known as the privilege of conducting business
activities in the forum State market, even when the nexus is neither
substantial nor systematic, but minimal and occasional. In fact, the
Administration and the jurisdiction can lean on the privilege of doing business in the local market, with or without physical presence,
in order to submit income to taxation.
In 1945, the US Supreme Court interpreted, in the case International Shoe Company v. State of Washington, that the exercise
of the privilege of conducting economic activities within a State,
invokes benefits and protection of its laws. The exercising of the
said privilege must give rise to obligations especially when these
obligations are generated abroad or are connected with activities
performed in that State. For this reason, a procedure requiring the
company’s liability before a Court should not be considered improper115.
In 1985 the US Supreme Court, in the case Burger King Corp
v. Rudzewick established that a nonresident conducting economic
activities and having continuous business interests in another State
is subject to regulations and sanctions for the consequences deriving from its activities in that State116.
The personal jurisdiction is based on the local State “long arm
statute” for implementing its jurisdiction over subjects whose main
business is conducted outside its boundaries and in the proper observance of the due process clause117.
The non-necessity of physical presence requirements has
a long way to go, since it directly involves digital economy
taxation. In practice, the idea’s development involves the local
tax law enforcement without physical presence, regarding non115. International Shoe Company v. State of Washington, 326 US, 310, 66 Ct 154.
116. Burger King Corp v. Rudzewick, 471 US 462, 1985: “If a foreign company deliberately obtains the benefits of a market economy in the forum state, it must be subject
to the personal jurisdiction of the state even if it has no physical presence in that State”.
117. Ferrera,Lichtenstein,Reder,August,Schiano, Cyber Law. Text and Cases, USA,
2001, p.19, 32.
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residents conducting, either continuously or occasionally, business activities with residents and resulting from e-commerce
transactions. The concept of “market making” (market use)
without physical or material presence in a territory, taking into
account the local market usability, promotes the taxation in
the domicile or residence state of the electronic service user or
consumer118.
The virtual permanent establishment represents a revival of the
concept of remote service sale to users considered as structuring
element of the legitimacy enabling the state to tax incomes generated by providers, assuming the existence of a certain degree of
consensus within the international legal enforceability in relation
to sellers (based on the list of remote users and free labor presented
by each state). On the other hand, this represents the experience
collection on information duties by remote sellers and remote providers concerning both the “click-through-nexus” and the country
by country reporting of territorial transactions performed by resident (individuals and legal entities).
Tax implementation is not the only problem concerning tax
authorities’ competence; law enforcement is another trouble when
details about the tax obligation of a non-resident are required. The
active global income of residents should be transformed in passive
global income in relation to his recognized and determinable tax
liability, engendered by digital economy, in order to be executed in
every other state different from his jurisdiction.119.
The tightening of the concept of permanent establishment
was forged in the twenties. Indicating US and Great Britain
as the creators of the only way for the state of source to tax
corporate profits it is neither original nor correct. Therefore,
emphasis should be placed on the separate accounting - rather than in the sharing formula - that was the common method
used by European countries (Spain, France, Italy and Poland,
including relationships with Commonwealth countries) and by
118. T.Rosembuj, Derecho fiscal internacional, Barcelona, 2001, p.68.
119. T.Rosembuj, Derecho Fiscal, cit. p. 26: “The passive worldwide income is the
possibility that internal rules of a state discipline acts or events occurring in its territory,
manifesting some kind of personal relationship with foreign territories, that can be levied
on their other income, either as a taxpayer or as a liable”.
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which subsidiaries and independent agents were excluded from
its scope120.
It is worth mentioning, as an example, the DTT between Poland and Hungary -May 12, 1928 - which is a sign of the European
fiscal culture of that time, then reversed by the Anglo-Saxon domination.
First, the profits remained taxable, whether a permanent establishment in the other state existed or not (art.3).
Second, the PE included subsidiaries and their agents or permanent commission agents, authorized or permanent representatives, with seizure or not in order to force the parent company to
pay.
Third, the income from PE in each state was attributed to both
states under the proportion resulting from the combined and general company accounting, where its headquarters are located. If
this were not possible, both states would have arranged fair and
equitable sharing formulas121.
The evolution of the concept of PE, from the twenties until
now narrows by the will of capital exporting countries, particularly the US and the UK, in order to avoid resident transnational
corporations’ profits submission in the state of source (where they
originate). The subsidiaries are excluded from the context and the
rejection of the Organschaft theory is made explicit; despite their
apparent autonomous personality they lack independency in the
company’s tactical and strategic direction. At the same time, an
adjectival -not substantial- difference is introduced between dependent agents which have the authority to conclude contracts on
behalf of a non-resident - hence there is a personal PE - and the
same action from an independent agent - in this case there is no
PE-. Finally, preparatory, preliminary and auxiliary activities are
not qualified as PE.
It is worth of mentioning the Spanish Supreme Court’s orientation in the area of enterprise restructuring, especially in the case
120. B.Wells-C.Lowell, Tax base erosion and homeless income: collection at source
is the linchpin, 65 Tax Law review 535, 2011, The University of Houston. Law center.
121. Hungary and Poland, 12-may-1928, League of Nations, nr.2804.
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Roche Vitamins Europe ( March 12, 2012), where the root of the
issue resided in the disclosure of the Spanish subsidiary as a mere
implementing body of the foreign parent, at its absolute disposal,
and without baring any type of risk in relation to its business activity. Production costs predetermination, fixed profits and intervention in sales were subject to external foreign control and guidance.
There is a plot surrounding the subsidiary in industrial and commercial matters and there is a lack of any autonomous power, since
it acts like a simple parent company’s body. The judgment interprets that the subsidiary is a permanent establishment and assigns
to this entity all the profits obtained by sales done in Spain. Its
entire activity is conducted outside the Spanish territory therefore
it lacks autonomy.
The Supreme Court’s scheme is clear, the subsidiary is a mere
element used in order to shift profits obtained in the local market and it deserves the qualification of permanent establishment,
because profits deriving from sales and manufacturing services
may be attributed to the company. A similar result could have been
achieved applying the criterion of market’s usability instead of that
of subsidiary’s branching.
The Central Economic Administrative Court sent a similar
message in the Dell case (March 15, 2012). The said company
hosted a website outside of Spain and through this website it sold
in the Spanish territory, without hiring staff there. Dell’s Spanish subsidiary managed webpages. CEAC’s conclusion was that
the company acted in the country by means of a subsidiary which
was organizing its web operations through an operating and stable
framework which must be qualified as a permanent establishment.
Dell sold through an “implemented, permanent and stable
framework”; although no fixed business place is revealed, a virtual type of permanent establishment is identified due to activities
performed in the country through a website directed from remote
location.
“To assert the contrary it should be accepted the existence of
the volatilization of an economic activity, such as sale of equipment or software program through fragmentation and dispersion
of various elements belonging to formal ownership and necessary
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for the conclusion of the said activity, ignoring the fact that the
essential part of the activity is still concluded in a concrete territory by means of a stable settlement” (seventh paragraph of the
resolution)122.
The critique to the creative substantiality of the Spanish administration and case law seems excessive, especially considering
the substantial approximation to what the historical manipulation
of the permanent establishment concept has meant and means even
now. The trend of business reorganization as clear example of aggressive tax planning of transnational corporations states that every
country can use the economic substance in order to remove “creative structures implemented by taxpayers”123.

122. RG 2107/2007.
123. A.M.Jimenez, Preventing the artificial avoidance of PE Status, Papers on selected topics in protecting the tax base of developing countries, September 2014. Tax Analysts, warning that such solutions are dangerous for attracting investment in developing
countries; it is an obvious argument if it is considered that apart from tax minimization
and total deregulation, every pronouncement disturbs the still active Carroll’s followers
and are the pretext for technical errors which are irrelevant if global systematic evasion
and avoidance of tax systems are faced.
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CHAPTER IV
IDEAS ON DIGITAL TAXATION
IN FRANCE

29. The Marini report at the Senate of France
The Marini Report at the Senate of France presents general
guidelines on digital taxation124.
The report calls for three targets:
•	in the short term, it envisages a tax return at national level
applicable to foreign actors in order to ensure the reestablishment of neutral and equal taxation. It aims to ensure
a greater tax neutrality concerning online advertisement’s
taxation above certain activity thresholds and the extension
to foreign actors of existing taxes regarding television services and video provisions.
•	in the medium term, it encourages the shortening of deadlines at European level of the VAT Directive on electronic
services (2008/8 of the 12th of February, 2008) entry into
force.
•	in the medium and long term, it favors the redefinition of
profit taxation rules, established by the OECD at international level, taking into consideration the digital economy
specificity and the dematerialization of wealth flows.
From a local perspective, the proposal, firstly, consists in assigning a tax representative to nonresident internet operators above
124. Ph.Marini, Report of the Financial Committee on the digital taxation, Senate,
ordinary session 2011-2012, n.614.
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a certain activity threshold, avoiding every kind of conflict with the
European Law in terms of discrimination and disproportion concerning statements on free capital and human movement. In this
regard, it is worth mentioning the precedent of gaming operator’s
discipline regarding the obligation of being established in a EU
state (assignment of a tax representative, data controlling ability
and tax returns provided by a IT system located in France). Secondly, the proposal concerns the transposition of taxes on broadcasted advertising on TV and radio to the online advertising. According to the same criterion, the tax subjection of the commercial
infrastructures can be transposed on electronic commerce.
From the perspective of EU VAT the acceleration of the implementation time of the Directive 2008/8 / EC of the 12th of February, 2008, is postulated. The new principle concerning services
electronically provided is based on the fact that service providers
are obliged to collect taxes applying the exact tax rate corresponding to the provided service in the destination country. The remote
sellers must collect the various VATs and submit them by electronic
reporting at European level. The report intends to hasten the actual
VAT collections for services electronically provided by the state
where final consumers, users, and buyers reside. This mechanism
is similar to the one used in the US Marketplace Fairness Act, because it force the remote seller to collect and remit taxes, the VAT
in this case, to the buyer or final consumer’s state of residence, in
accordance with the destination principle.
It finally, indicates the necessity to reform treaties in order to
avoid the double taxation in conjunction with the OECD.
Hence, the need for designing a virtual permanent establishment is accepted and this is affirmed by the OECD125. The concept
refers to installations belonging to the electronic commerce which
are neither physical nor material. The elimination of physical presence and its substitution with economic connection126: “this last
solution refers to the economic presence of an enterprise in the
125. Cited report p.30. The final report of the OECD 2004, technical group on the
implementation of existing rules of the conventions for the taxation of corporate profits
in the context of electronic commerce.
126. Report cit. p.31. The OECD’s group proposal remained a dead letter, probably
due to an underestimation of the digital economy’s evolution.
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customer’s state through an electronic interaction which does not
depend on a fixed installation”.

30. The report on digital economy taxation
by Pierre Collin and Nicolas Colin
In January, 2013 a report on digital economy, whose authors
were Pierre Collin and Nicolas Colin, was published 127.
This report is probably the best European research on digital
economy and legal tax priorities. Its conclusions are worth of being
studied in depth.
The common ground where big companies coincide is the
personal data’s intensity of exploitation, which becomes their essential resource. The data collection discloses the phenomenon of
“unpaid work”.
“Inside digital economy everything leaves traces. The regular
and systematic control of online activity and the collection of application’s users data without monetary compensation. The users,
as beneficiaries of the provided service, become mere collaborators, companies’ volunteers”128.
Users are production assistants creating a value in order to
generate the companies’ profits without any kind of compensation.
This is demonstrated by the absence of a tax correspondence in
their countries of residence; they are unconcerned about the public
benefits which contribute to education, social protection or even
the network extension to the territory of such users.
The users’ contribution to production, based on their data submission without any compensation, is the explanation of the exponential number of returns on digital economy.
The tax minimization is a precise rule used in activities concluded by digital enterprises, by means of territories of low or no
127. Mission d’expertise sur la fiscalité de l’économie numérique, Pierre Collin
y Nicolas Colin, janvier 2013, Ministere de L’économie et des finances, Ministere du
Redressement Productif.
128. Mission, cit. p.2.
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taxation, where their intangible assets’ property is located. It is the
profit shifting through transfer pricing to tax havens, taking advantage of tax arbitrage and existing tax system mismatches129.
Both national and international Tax Law seem to remain outdated when facing the digital economy in terms of corporate and
VAT taxation.
The OECD model convention aimed at avoiding the double
taxation focuses on the company’s headquarter, instead of the place
where the business activity is performed. The corporate income tax
should levy the value creation located in the territory. In addition,
the PE’s concept is antiquated, as it only concerns the material or
physical presence.
The definition of the PE’s concept must mainly concern data
and unpaid users’ work.
The solution must be implemented at European level and in
the heart of the OECD, in order to identify PE when a company
is conducting business activities in a territory by means of regular
and systemic provision of users’ data in the same territory. “The
profit volume would decrease the transferences connected with the
payment of intangible assets located abroad”130.
The elimination of the harmful tax competition at European
level obliges to consider the idea of a common consolidated tax
base assuming the digital economy specificity.
There is a more positive outcome concerning VAT taxation
since its rules focus their effects on electronic commerce in the
country of destination, where users reside.
A deeper analysis on digital economy’s taxation at national
level should be conducted. This should encourage companies to
make regular and systemic data storage respecting the protection
of individual freedoms and the innovation on digital trust market, stimulating the development of new services in favor of users
and the engendering of production profits. It would be similar to
the environmental tax, based on the polluter-payer principle. The
129. T.Rosembuj, Principios globales de fiscalidad internacional, Barcelona, 2013.
130. Mission, cit. p.4.
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principle should be now “predator-payer”, in order to comply with
protection, control and ownership of user’s - holder - personalized
data.
The guidelines on digital economy’s taxation are basically
based on two elements. The value creation in each and every country - and not only in the company’s state of residence - and the
necessary cooperation in terms of value creation by production
assistants, namely the users. The company, similar to the remote
seller without physical presence - according to the expression used
in the US - uses the source state’s market and takes advantage of its
educational, protectoral, social, judicial, digital and physical infrastructures without offering any tax compensation for the obtained
profits. In fact, the overall benefits are not reflected on the account
of profits, because companies apply aggressive tax planning or, in
other words, erode the tax base and shift profits to territories of low
or no taxation.
The tax minimization is the distinctive trait of cross border
companies. The generic tools normally used are:
•	Income requalification and PE’s circumvention. The transformation of a distributing subsidiary into a commissioner
for profit reduction proposes hampers its consideration as
PE, e.g. Vitamins Roche and Dell Industries in Spain.
•	The location in certain countries provides tax advantages
through the creation of holding companies (ETVM- Spanish Holding company regime), box patents, or R & D. Mismatches among tax systems allow the deduction of interests deriving from related loans in order to dilute profits.
There are also the so called “tunnel” countries, which do
not apply withholding taxes on profits that are eventually
remitted to tax havens (double Irish-Dutch sandwich).
•	The location of intangible assets in territories of low or no
taxation.
•	The application of transfer pricing in related transactions,
especially in terms of intangibles131.
131. Mission, cit. p.18,19.
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The special feature of digital companies is that they tend to not
paying dividends, enabling unlimited self-financing and bountiful
financial liquidity stored in tax risk free zones132.
“On the contrary, every big digital company bares a low level of taxation. The value of their intangible assets increase due to
network’s effects. However these assets are located in tax havens
where they attract the majority of profits, since the non-subjection
of dividends allows the location of profits wherever they want”133.

31. Virtual permanent establishment and
transfer pricing
“Big companies’ profits taxation is mainly regulated by International Tax Law which tends to prevent situations of double taxation. This leads to three problematic issues: PE’s definition, taxing
power attribution criteria, determination of transfer pricing having
a decisive impact on profits’ geographical location”134.
Scholars’ thought suggests, in different contexts, the openended discussion among United States about the existing conflict
between physical presence and economic presence regarding external companies.
The current PE’s definition, according to the OECD’s philosophy is strictly tied to the traditional concept of fixed and material
business place excluding, from the beginning, the remote digital
economy’s development in those countries where the companies’
profits are obtained.
This issue admits at least two solutions. On the one hand, the
elimination of the concept of permanent establishment as necessary requisite for taxing the non-resident company’s profits. On
the other hand, the rebuilding of the mentioned figure in order to
incorporate digital economy.
132. Mission, cit. p.23.
133. Nicolas Colin, Corporate Tax 2.0: Why France and the world need a new tax
system for the digital age, Forbes, 28-1-2013.
134. Mission, cit. p.121.
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The legislator (and DTTs) could abandon the PE’s figure by
qualifying its unified activity in terms of corporate law, even without a fixed business place in the territory. This would imply the
economic activity’s qualification according to its nature and its
pre-existing extension - prior to its realization in the territory -; it
would represent the extraterritorial reunification of corporate law
and companies. There is an external pre-existence of an economic self-organization factor which is reflected in the territory. The
business activity’s control and the unveiling of its external activity,
could allow the attribution of the part of net profits generated in the
territory to the company, even in absence of a fixed business place.
The tax subjection is triggered when a real enterprise obtains profits, even without a PE. In fact, there is not a physical presence, but
an economic presence, which is functionally equivalent.
The jurisprudential concept of “full life-cycle” has been elaborated in France by the State’s Council135. According to this concept,
a company performing in France “a complete cycle of activity”,
which may be isolated from the rest of the activities, should be
considered as a company operating in the country even without a
physical establishment.
This possibility is uncertain, because it has to be determined by
an administrative court and, in addition, it is in conflict with double taxation treaties. However, it demonstrates that the preexisting
company obtaining income from another country without physical presence and showing a clear economic connection, brings out
general difficulties. These difficulties become invincible obstacles
when digital economy irrupts, because it transforms digital goods’
trade into space-less activities without physical or material connection with the territory.
This led to the claim for rebuilding a virtual PE’s concept.
Collin-Colin focus the concept on the most emblematic element: “the economic activity is performed in a territory, with the
irreplaceable cooperation of users’ community: users and at the
same time co-creators of company’s applications”. A company providing services within a country’s territory by means of a regular,
135. EC resolution on February 14th, 1944 , req n.67442,RO,p.38; CE 13 juillet
1968, req n. 66503,p.454.
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systemic data submission by users residing within that state, must
be considered as acting through virtual permanent establishment.
This allows a substantial adjustment of the power to tax and its
allocation to the state of source, where the wealth is generated136.
The local wealth creation, derived from unpaid work, is definitely connected to the host state’s public activity in terms of education, social protection, technical and physical infrastructures.
Public goods increase market’s usability through the savings generated by a localization benefiting from cost differences and the resulting greater profitability137. The main concern regards the intangibles’ transfer pricing. Recent experiences indicate the big digital
enterprises profit shifting from countries with an ordinary taxation
to countries with low or no taxation, circumventing not only local corporate taxes but also withholding taxes corresponding to the
state of source and applicable on royalties, in concept of license for
the leasing in intra-firm transactions. The resulting consequence
is the current difficulty in determining the created wealth’s value
and its relation with cross-border company’s global and single income138.
The symmetry between the virtual PE and the abandonment
of the physical presence concept coincides with the US Marketplace Fairness Act, which promotes the tax subjection in accordance with sales and profits made by remote sellers in the state of
destination. Sales correspond to the community of users carrying
out the unpaid work.

32. The National Digital Council
The National Digital Council (Conseil National du Numérique), described by the Marini report as a transversal subject, is
136. Mission, cit. p.123.
137. T.Rosembuj, Principios globales de fiscalidad internacional, Barcelona, 2013,
p.240.
138. Mission cit. “For determining transfer pricing charged within the same group,
the aim should be the obtainment of a statement on the true profit contributions made
in France and factors which are localized abroad, as well as intangible assets (notably
software) used and paid by the permanent establishment for conducting its own operations” p. 125.
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a non-parliamentary consultation mechanism, responsible for discussing legal and regulatory initiatives and public policies for the
information society, which has business, professional and technical
participation139.
It is not accidental that the NDC raised, as first query, the issue of reflecting into the digital economy’s taxation the need for a
public contribution by non-resident agents, since they are favored
by infrastructures, public services and by the work of engineers
trained in the local educational systems.
The NDC warns about the abuse of dominant actors in tax
competitiveness compared with local agents, to the extent that they
take advantage from deregulation, double non taxation, transfer
pricing and international tax law ambiguity. Additionally, in line
with the Collin-Colin thought, it aims at redefining the territoriality
of tax bases composed by created value and profits, in order to determine contracted services’ transfer pricing and changes in value
in comparison with provided data. Additionally, it brings out a new
concept exposing the need for a renewal of “fingerprints” as “essential public resources”, because they extend the personal data’s
inalienable nature140.
The axis of the debate is over the need for taxation of those
foreign players which are not directly contributing to the public
expenditure in order to rebalance the competitiveness with local
actors and ensure equitable tax treatments141.
Among the NDC proposals, it should be highlighted:
•	Working at EU level on the adoption of a statute creating
the virtual permanent establishment which can be eventually integrated into the proposed EU common consolidated
tax base: working on an “apportionment formula” similar
to the one adopted in the US; coincident with the CollinColin proposal. The present definition is materialistic, in
contrast with the current prevalence of the immaterial concept.
139. Marini Report, cit.p.18.
140. Avis nº 2013-3, du Conseil National du Numérique.
141. Avis nº 2013-8, du Conseil National du Numérique. 14-2-2012.
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•	The application of withholding taxes on local companies’
payments to digital agents lacking permanent installation
(art.182 B CGI).
•	The principle of “full life-cycle”, which allows to consider
that normal operations have been done in France when a
complete business cycle, that can be distinguished from other
activities of the company, is concluded in this territory; there
may be required an administrative identification of obtained
profits and the designation of a tax representative whose effectiveness is questionable in relation to OECD Model.
•	Users’ data are inputs of the value chain. The territorial
presence is evident when a company let users work in its
favor, even when it has no employees or immovable properties. The territory is the place of collection of data creating value.
•	Under the EU’s common consolidated corporate tax frame,
the digital economy must be taken into consideration, especially the intangible value, in the key elements of revenue
apportionment among states142.

33. Recapitulation
The reflection provided by France offers an important guidance. Undoubtedly the Collin-Colin’s report may be considered
as one of the best work regarding digital taxation. The discourse
mainly emphasizes local users as providers of an unpaid work
aimed at co-creating software applications’ value in the network.
The virtual permanent establishment is a clear effect of a human
base by means of which the remote seller’s service provision is
channeled. The said human base is not a casual cluster of people,
but the result of a well ordered society providing people with education, health, social protection and installing material and intellectual infrastructures without which the digital service would not
have been possible.
142. CNNum, Concertation sur la fiscalitè du numérique. Rapport du Conseil National du Numérique, Septembre 2013.
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The virtual permanent establishment of the remote seller is a
replica of the recent US experience, whether according to the Marketplace Fairness Act or according to the states’ perspective with
regards to economic presence, market usability, Amazon Laws and
case law of the theory of functional equivalence nexus in terms of
intangibles licenses. The wealth is taxed in its source143.
Indeed, French reflections are the ones underlining the transfer
pricing problem of intangibles among firms. The answer, within
the EU, would consist in a proper qualitative and quantitative appreciation of the mentioned intangible in the common consolidated
tax base of Corporate Income Tax which, in the apportionment,
should incorporate sufficient criteria that currently are not taken
into account in terms of revenue allocation among concerned countries. It also demands the dispensing with the non-existent criteria
of comparable estimations in order to define “profit-split” methods
and, why not, a general apportionment formula for sales and revenues of cross-border companies.
Finally, the creation of a tax on collection, storage and sale of
personal data is the sealing element of the system as it affects those
who neither respect their individual holder nor care about the possibility of restoring their possessory right. The ability to pay is the
correct use of an essential collective resource which is somewhat
analogous to the carbon tax.

143. R.T. Ainsworth-Boriana Badzharova, The international implications of the US
Market place Fairness Act for E-Commerce, Tax Notes International, V.12,nº 1, 7-102013. p.49.
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CHAPTER V
BEPS AND DIGITAL ECONOMY.

34. BEPS (Base Erosion and Profit Shifting)
and digital economy
The G 20’s Action Plan on Base Erosion and Profit Shifting expresses its principal concerns in terms of double non-taxation - and
not in terms of double taxation - and tax minimization in jurisdictions with cross-border economic relations and the profit shifting
to jurisdictions with low or zero taxation. The divorce between the
taxable profit and the activity which generates it, leads to the stateless or homeless income. This principle states that profits must be
taxed in the place where economic activities are performed and
where value is created144.
Such a set of measures are aimed at reducing the tax arbitrage,
fighting treaty abuse, requiring a country by country reporting and
designing restrictions to earnings stripping through interest deduction; an updating of the guidelines on transfer pricing and intangibles and the renewal of the virtual PE’s concept in order to avoid
tax avoidance are also required. 138
In 1999, the OECD created an advisory technical commission
for following the application of the current OECD Model Convention on Double Taxation in order to tax corporate profits obtained
through e-commerce145. In the general conclusion, it was said that
e-commerce and business models resulting from new communica144. Pascal Saint-Amans, Testimony, United States Senate Committee on Finance,
22-6-2014.
145. OECD, Are the current treaty rules for taxing business profits appropriate for
e-commerce?. Final report, Paris, 2004.
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tion technologies were able to justify a deviation from the existing rules. In addition, the commission falsely opined that Internet
could not diminish capital-importing countries’ tax revenues146.
It is obvious that this final perspective falsifies all the reasons
on which it is based. After a decade, the situation is precisely the
opposite: the digital economy is a factor growing exponentially,
a small group of transnational companies controls Internet’s content and it is currently invading the rest of the economic system
(Internet of things). Even worse, it is a deregulated sector, fiscally
opaque which has improved transnational companies’ common
mechanisms of tax base erosion and profit shifting. The first mistake in the diagnoses was worsened by an erroneous forecast.
Thanks to the G-20’s boost, the OECD was obliged to put the
digital economy’s challenge - which is not e-commerce - in a preferential place of its immediate action plan, probably due to the
avoidant and elusive fiscal behavior manifested in the last years by
transnational companies. The first operation set out by the Action
Plan on Base Erosion and Profit Shifting in terms of digital economy
challenges was adopted during the G-20 held in Russia in 2013147.
The proposed program includes the following topics:
•	Company’s ability to have a significant presence in another
country’s economy without being subject to taxation due to
the absence of nexus in accordance with ordinary international rules.
•	Value creation’s assignment generated from data obtained
through the use of products and services.
•	Income characterization belonging to new business models.
•	Application of source rules.
•	Guarantees of effective collection of VAT taxes or taxes on
goods and services concerning cross-border provision of
digital goods and services.
146. OECD, cit.p.72.
147. OECD Action Plan on Base Erosion and Profit Shifting adopted during the
G-20 held in San Petersburg, Russia, 2013.
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There is a notorious omission regarding the digital good. The
US experience shows that there is an irreplaceable starting point.
The digital good’s extent should be discussed, in order to find out,
on the one hand if it includes products and services and, on the
other hand, if it includes the software in its definitions. Finally, it
should be discussed about its unitary nature as intangible information. The intangible’s qualification foretells that data messaging
serves the information.
This OECD’s paragraph indicates indecision towards the interchangeability of concepts, since “products and services” and “digital good and services” are mentioned despite the fact that digital
good is at the same time product and service.
This is an important point, first of all for establishing its content and value, because the value resides in the algorithm or, as
argued here, in the unused algorithm; the one without owner has a
different value, impossible to quantify or measure in details, since
the access without transaction also produce a patrimonial advantage for the provider. Secondly, the human base permits the digital
good’s localization which, in turn, determines the taxing powers.
Finally, the right to access to digital good, even when the transaction has not been completed, may benefit digital good providers
even when the realization of the transaction does not occur. That is
to say that the digital good is more than a physical product or a concrete service. Hence, the preliminary, preparatory and prior access
demonstrates value creation for collection, storage and processing
of data and their simultaneous or subsequent use. It is the so called
Metcalfe Law: what matters is the number of users, regardless of
the fact that they are acting onerously of for free148.

148. The Metcalfe’s Law states that the value of the information and telecommunication network is proportional to the square of the number of users connected to the system. (n2). C.A.Corrado, Communication capital, Metcalfe Law’s and U.S. productivity
growth, March 2011,ssrn-id2117784. The Metcalfe’s law is of a paramount importance
for the adoption of new internet technologies into the companies in terms of productivity
performance in the early 2000.
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35. Presence or digital nexus
The basic definition of permanent establishment as fixed place
of business through which the business activity is exercised, is the
condition established by the MCDTOECD in order to determine
the taxing powers of a country in relation with non-resident’s economic activity. In its conventional form the permanent establishment is equivalent to the physical or material continuous presence
in a country149.
The usefulness of the PE’s traditional concept wanes when it
is compared with digital good’s ambiguity, because of its indefinite
and generic territory and its unpredictable constancy. However,
preparatory, preliminary and auxiliary activities acquire a (digital) relevance that in the physical sphere is missing. The physical
presence involves, as shown by US experience, the remote sellers’
non-subjection in those countries where they materialize sales and
obtain profits.
Therefore, some countries, including Spain, consider that the
physical presence is not a requisite for the digital PE’s qualification. On the contrary, it is considered that taxing powers belong to
the source jurisdiction even without virtual PE’s material location
and physical presence of non-resident’s medium or instrument of
action150.
The economic connection supplies the physical presence as it
involves the market usability and the obtainment of economic benefits from public institutions such as infrastructure, public health,
education services and social protection. The duty to contribute to
public expenditure is linked with use and enjoyment of established
public collective goods which in turn are related to the ability to
pay.
Thinking that the crisis of the PE’s concept depends on digital economy is wrong. Conversely, it depends on the expansion of
transnational companies which are the principal culprits of base
erosion and profit shifting. The digital economy destroys the underlying concept.
149. T.Rosembuj, Derecho fiscal internacional, Barcelona, 2001,p.80 .
150. J.Hortalà Vallbe, A vueltas con el EP “virtual”, Carta Tributaria 8/2001.
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“The solution to this prospected fiscal crisis is the modification
or the abandonment of historical international fiscal norms such
as the definition of PEs in the treaties, which are not capable of
achieving an adequate correlation among fiscal laws and digital
transactions… The concept of PE does not contemplate the existence and the nexus among economic intangible activities and foreign markets”151.
The economic presence, market’s usability, justifies the PE
study in depth. For accepting its continuity, the mentioned concept
should be generously applied for every kind of transnational company in order to reveal the digital nexus.
The virtual PE can be established only through the digital economic activity’s scope, which is the digital good provision and its
value attribution.
Production, distribution and digital marketing occur with reference to the local database of users. The value creation is subject
to countries’ personal data collection. Additionally, the created value and the legitimacy to exercise taxing powers are located into the
existing interrelation between providers and users’ unpaid work.
The users, who are at the same time people, identify the ability to
pay measured by public services and all type of infrastructures creating advantages for the companies. This is, following Forgione’s
expression, the market´s country, “the jurisdiction where the consumer usually lives and works”, namely, the source state152.
The economic nexus substantiality should be enough to estimate a virtual business base, starting from threshold turnovers and
number of local users. The non-resident’s obligation to inform allows, as in Colorado, the verification of the ownership of concluded operations, data and access; a fact that requires an automatic
exchange of information country by country.
The virtual PE, in the 2004 OECD’s discussion appealed to the
digital nexus, without physical presence, but with an economic activity in the state of the source. Hence, among the proposals discussed,
151. A.Forgione, Clicks and mortar: taxing multinationals business profits in the
digital age, 2003, Seattle University Law review, V.26, p.759.
152. A.Forgione, cit. p.721, citation n. 6.
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the so called “on site business presence” stands out, reflecting the
growing impact of intangibles and services in trades and the companies’ ability to interact with consumers without a fixed presence.
“In many of these cases, the PE may elude its ordinary definition notwithstanding that the foreign enterprise carries out substantial activities in the jurisdiction where substantial profits are
obtained”153.
The US standpoint in relation to digital economy is conservative. At the moment the chosen strategy denies any presence in
other countries which is different from the physical one. It eventually suggests the VAT’s adaptation as a source of tax revenues
deriving from the digital economy “instead of looking for solutions
inside the income taxation, because it is new, excessively complex
and hard to administrate”154.
However, a curious point is that VAT’s adaptation is proposed
by a country which does not have VAT. Its defense of the physical
presence is insubstantial, as well as the references to the difficult
and complex application of measures on direct taxation. On the
one hand, USA should be concerned about its own current issues
due to the experience of certain US states. On the other hand, if
VAT is the solution, there is nothing impeding its application on
corporate income taxation. If the remote sale tax is accepted in
VAT then its opposition to the physical presence remains invalid.

36. Income allocation
A virtual permanent establishment can be an empty shell, if no
measures regarding sales and profits are taken, in order to neutral153. OECD,Final report,cit.,pag.43,par.327,328;M.Gianni, The OECD`S flawed
and dated approach to computer servers creating permanent establishments, 17 Vanderbilt Journal of Entertainment and Technology Law, 2014, the search for a wider base
is recommended in terms of e-commerce taxation when the VPE’s creation based on
servers is refused, whether by means of residence establishment in the source country
or through a bit tax upon digital data transferred via internet and via virtual permanent
establishment. In addition, Cokfield’s concludes that servers cannot be used as income or
jurisdiction assigners to countries due to their mobility because they become vehicles of
profit shifting by remitting the mentioned profits out of their residence countries.
154. R.B.Stack,Testimony Senate Finance Committee, 22-6-2014.
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ize tax base erosion and profit shifting. It must therefore be pointed
out that the transfer pricing of intangibles, seen as an instrument
of systemic avoidance and evasion of transnational corporations,
becomes a bottomless pit in digital company’s management. No
comparable items are available in order to apply the fair market
value and even if there were, those prices are yet unknown and
they cannot be adjusted to a unitary account consolidation, because
they belong to separate accounts, which are easily manipulable by
the central management controlled by related parties. The address
of the place where the company’s effective management is being
conducted is the only existing figure. The profit allocation may be
perfectly disintegrated by the assignation of costs, risks, and functions of the virtual PE which is always a pure, unilateral act from
the center to the periphery.
The profit allocation is a consequence of digital nexus and
economic presence substantiality. Therefore, it cannot be built singularly, but in a context of related grouping, with a unitary and
centralized organization, subordinated and depending on the general management. Hence, the profits subjection to taxation is not
determined by local business turnovers but through the relationship
with the entire related organization.
A reasonable alternative is the unite global taxing system
based on an apportionment formula including profits deriving from
intangibles and allowing the state of source’s assignment of profits
to a PE in proportion to the entire activity performed by a nonresident155.
In addition, the allocation formula together with the correlated
replacement of physical presence by economic presence would put
sales at the top of the list as a leading apportionment factor and, in
so doing, it would also reveal the nature of jurisdictions of low or
no taxation as centres of profit shifting, basically through transfer
pricing156.
155. BEPS Monitoring Group. Response to OECD request for input regarding tax
challenges of the digital economy, Sol Picciotto.
156. Ch.E. Mc Lure,Jr., Hoover Institution, Standford University,Taxation of Electronic Commerce in the European Union,p.14… “A shift of the EU towards the allocation
formula would have similar effects to the protection of income’s databases of Member
States, if applied to the worldwide income of groups operating in the EU.”
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The digital nexus involves the income allocation to a virtual
PE. However it is time to recover the original concept of PE, arbitrarily reduced in the late twenties, by integrating subsidiaries
companies under its scope and reviewing the functions of commission agents acting within a related group representing their business activity.
In this context the profits attribution to a virtual PE, based on
the principle of separate business, becomes meaningless, because
it does not exist, and the functional alternative regarding assets allocation, risks and revision of internal agreements is absolutely insufficient: the virtual PE becomes a pure appearance subject to aggressive tax planning. The apportionment formula is the simplest
and less expensive income allocation framework, since it provides
the source state with a sales and income proportion in relation with
the set of the transnational company’s global economic activity.
The PE’s optimal revision involves first of all the broadening
of its scope, including the subsidiary, eliminating anti-single entity
clauses and incorporating dependant or independent agents on the
profits obtained within the source state. This will signify the return
to European fiscal origins.
The current concept of “stable and operative framework”, deriving from the Spanish jurisprudence, indicates a significant route
of exploration, since it points directly to tax base erosion and profit
shifting157.
There is another problem concerning the PE’s content’s qualification and the preparatory and auxiliary activities hampering its
application. Obviously the auxiliary or preparatory clause established in the article 5.4 of the MCOECD is intended for physical
and material activities. However, when it comes to digital economy, data collecting is an important part of the business activity: it is
the customer’s personal data or market and advertisement research
157. Roche Vitamins Europe, TS, M 12-3-2012: DELL, TEAC 15-3-2012: N. Carmona Fernández coord., Convenios Fiscales internacionales y fiscalidad de la Unión Europea, J.M. Calderón Carrero, op.cit. p. 164: “Possibly, one of the results deriving from
the OECD’s project on Base Erosion and Profit Shifting (2013) is a more precise and
balanced delimitation of the rules establishing the fiscal nexus between state of source
(market) and the state where the remote business platforms are established and operate
(v.gr. E-commerce)” Valencia, 2013. P.16.

106

TAXING DIGITAL.indd 106

26/03/15 18:47

Taxing digital

or digital products’ storage. The auxiliary or preparatory activity
generating local value and serving a dominant model of enterprise
cannot be excluded from the PE’s concept. “The exception of auxiliary and preparatory activities favors tax planning”158.
A.J.Cockfield defends with Avi-Yonah and Collin-Colin, the use
of the consumption’s localization for income allocation because
market opportunities are created in the place of consumption. This
would be favorable for exporting and importing countries. The allocation formula used by the US is also pointed out as a precedent.
The place of sale would neutralize both profit shifting and harmful
tax competition.
“The act of consumption requires a real human being who must
necessarily be located somewhere in the geographic space, while
the production of the intangible asset can be diverted to every place
without a meaningful connection with the economic activity responsible of creating the added value”159.

37. Income qualification in the business
model
The concept of business model refers to the dominant modality
through which an organization creates, distributes or captures value
and enjoys advantages over competitors. The traditional model is a
hierarchical one, under the vertical control of the economic activity’s forms and contents. Conversely, the digital model, opened to
the influence of form and substance, is based on the digital good160.
The digital business model is centered on the characteristics of
digital good enunciated by Quah: a space-less public good, subject
to instantaneous distribution, without copies, whose marginal costs,
once established, are zero or almost zero and based on the user’s
158. OECD, Final Report p.22, par. 79: “Some Consulting Group’s members consider that, by means of these exceptions, foreign companies are allowed to substantially
participate in a country’s economic activities without exceeding the PE’S threshold.
159.A.J.Cockfield, Designing a tax policy for the digital biosphere: how Internet is
changing tax laws, 34 Connecticut Law review, 2002, 333-403.
160. Ferrera-Reder-Bird-Darrow-Aresty-Klosek- Lichtenstein, CyberLaw. Text &
Cases, 2004, 3rd edition, p. 55.
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content participation architecture. The value is the number of users or customers. The digital economy’s invasion of traditional and
physical productive economy also offers an increasing prevalence
of intangibles and services in the wealth creation of industrial, agricultural, commercial or service manufacturing.
Digital economy can be identified as the information service
industry arising from a software’s algorithm, a string of 0 and 1. Its
turnover, whether original or derivate from other industries (Internet of the things), demonstrates corporate profits.
Internet innovation is the way to obtain corporate profits. The
peculiarity of the business model is the rupture with the unique
perspective of selling goods or services by price. In fact, the price
is not related to a particular transaction or does not even exist. The
user, the one millions of users, is what really matters. The human
base is the wealth of every digital company.
There are different techniques within business models. Firstly,
user’s access can be free of charge, because the company’s value is
the advertising (pay-per-click). Secondly, there can be free access
to some services, however, when a higher content is demanded,
a price will be charged. Thirdly, periodical payment for service
subscriptions. Fourthly, co-development and open innovation, according to which the company shares the users’ unpaid work in a
decentralized development of its products and applications. Lastly,
the financing can be achieved through donations or “pay-whatyou-want” mechanisms.
There should be no difficulty in qualifying digital sales as corporate profits’ generators if the PE becomes virtual and provides
the state of source with the management of the relation between
sales and local users. The only way to avoid the source state’s tax
base erosion is by broadening the PE, making room for subsidiaries
and independent or dependent representatives, including the virtual
ones, and eliminating, for this scope, auxiliary and preparatory activities161.

161. A.M.Nyborg, Income characterization and the sharing of global tax revenues
in the context of electronic commerce, A Thesis for the degree of Master of Laws, University of British Columbia, August 2007,p.152. “Since the business profit may only
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Indeed, this could encourage tax base erosion, considering that
it can be convenient to present the activity as an income deriving
from intellectual property and drawing the taxing powers of the
state of source in order to tax all the profits obtained in its jurisdiction. This may occur, if necessary changes in terms of PE and
physical or material presence are not implemented through digital
nexus, economic or related presence, commercial agent or presence. The digital taxation’s keystone is, as in the US, the rejection
of remote seller’s physical or material presence.
It is obvious that the only available alternative for source states
is the application of withholding taxes on royalties deriving from
the digital economy’s use or right to use.
The business profit is a common object for the digital economy
and, in general, for the economy.
The copyright protects those specific, special transactions
which generate specific and singular royalties for its use, but it
cannot be interpreted that the copyright serves as a universal qualification for all the services provided by the digital company. In
particular, the so called shrink or click wrap arrangements, whose
product is the license, may be easily identified as business profits
and taxed in the countries where they have been generated. The
term shrink or click wrap software refers to a software that was
licensed through a non-signed standard license agreement; when
the purchase was concluded, the licensee could have been aware
of the agreement or not. Licenses for the use of online computer
programs receive a similar treatment, for this reason they can be
approximated to real adhesion contracts, concluded by acceptance
clicks.
Furthermore, if at any stage, there is a discussion regarding
the global systemic taxation upon digital company’s income, the
parameter is the net business profit162.
The concept of general and virtual PE expresses an anachronistic view of the fundamental premise of the international taxation’s
be taxed at source, where a PE exists, this qualification helps to erode the developing
countries’ tax base”.
162. T. Rosembuj, Principios Globales de fiscalidad internacional, cit.p.355.
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design, originated in an imperial momentum, in favor of some
capital exporting countries. The transnational company’s stateless
or homeless income and the digital economy’s growth represent
objective limits to the classical malfunction of the mentioned design. It can be taken into account, from the jurisdictional experience of some of the States - already mentioned - the hypothesis of
functional equivalence of economic and physical presence when a
digital operation is made in a territory: the economic act is like the
material presence and both situations are assimilated for locating
the operation in the end-use or consumption place.

38. Application of the source rules
The digital good’s value creation, source of wealth and income, admits two interpretations: it can be located in the country
where the algorithm is written or in the country where it is used
and it often increases its applicative originality thanks to the user’s
unpaid work, co-creation or co-development. If the headquarter is
the algorithm then the taxing power belongs the state of residence,
however, if the headquarter is the use or the employment, it will be
the same but in the state of source.
Cockfield underlines the need for a tax localization on consumption. On the one hand because in the US the experience is developing, including the apportionment formula applicable among
different States and, on the other hand, because market opportunities for obtaining profit are created at source. Another reason is
that the existence of a consumption act is impossible without a real
individual located in a geographical space163.
The digital good, in its inherent definition is known by its universality, indivisibility, non-exclusion and, above all by its spacelessness: from the moment it enters into legal transactions, borders
disappear and its fiscal identification becomes related to the user’s
location, provided in this case by digital enterprise and its information duties. The enforceability, as proposed within the US, estab163. A.J.Cockfield, Designing tax policy for the digital biosphere: How Internet is
changing tax laws, 2002, Connecticut Law Review.
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lishes company’s commitment with tax payment and the remission
of an adequate proportion to the state of source, when a certain
quantitative threshold is exceeded. This presupposes the global
incorporation of a specific apportionment formula -wages, property, salaries- in order to adjust the income allocation among states
where the economic activity is carried out.
The apportionment formula would avoid the failure of the application of the fair market’s value principle to the related group’s
transfer pricing.
The apportionment formula is a clear reality of the US experience and eventually of the European common consolidated tax
base project for corporate taxation. The opposition to its implementation is ideologically founded but without a valid reason. It
is well known that this was the prevailing mode of fair tax distribution among states, before the League of Nation’s formulation
turned a US mere local administrative rule - at arm’s length - into
an international taxation criterion applicable to transnational companies resident in USA and Great Britain.
Langbein says: “Carroll did not give importance to the fact that
previous tax agreements used the apportionment formula, that the
already existing models favored this formula and that the neighboring jurisdictions were using it. Carroll was a product of the
Treasury during Mellon’s administration and the US Department
of Commerce mainly conceived his function as aimed at saving the
world from the apportionment formula”164.
The apportionment formula, as a method for taxing digital enterprise profits, is the most fitting answer to the development of
cooperative mechanisms among countries postulated in the OECD
BEPS Action Plan, notwithstanding its poorly founded rejection by
the OECD165.

164. B. Wells- C.Lowell, cit.; M.J Graetz-M.M.O Hear, The “original intent” of
U.S. international taxation, Duke Law Journal, 1997, Vol. 46,1021 with the remarkable
exception of the U.S., who had supported this method in the law of 1921, a method
unknown until then.
165. Y.Brauner, What the BEPS?, University of Florida Levin College of Law, 123-2014, p.19.
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The classical framework, strictly based on ideological reasons,
is the main source of tax base erosion and profit shifting used by
digital economy and usually carried out by transnational companies.
The revision of the PE’s concept is transcended since it promotes the arm’s length principle review and the full recognition of
the difference between the related group and the other independent
organizations as a necessary step in order to think about the business profit allocation through apportionment formulas based on the
local economic activity situated in every country166.

166. Sol Picciotto, cit. p.6,
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CHAPTER VI
CHALLENGES

39. OECD. The digital economy’s fiscal
challenges
The Treasury Ministers’ meeting held on the 20th of February, 2014 (Australia-G20 preparatory meeting) postulated a global
response to tax base erosion and profit shifting (BEPS) based on
solid tax law principles.
“Profits should be taxed where the economic activities are held,
considering them as profit and value creation generators. In the
Brisbane’s summit, we will adopt effective, practical and sustainable measures in order to restrain the BEPS through industries, by
including traditional, digital and digitized companies in a growing
global economy”. This is what Tanzi suggested.
Firstly, the digital economy’s main challenge is the assignment
of a degree of importance to the state of residence or to the state of
source. It cannot be accepted that the digital good is better localizable
in the provider’s residence rather than in the users’ one. It does not
seem that the residence might realistically give an answer to the income or wealth creation deriving from digital goods, notwithstanding
its important participation as income and wealth co-producer.
Yes, the algorithm, but also the unpaid work force applying
and using it, human, material, social infrastructures provided by
the host country. At the same time, as currently happening now,
base erosion agents are providers of digital contents and their residence states are source of tax avoidance and tax evasion. The intangible is used to be placed where there is no physical or economic
presence, with the exception of the fiscal immunity.
113
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David Tillinghast affirms that “changes produced by Internet
….which drastically reduce the seller’s or provider’s necessity of
having a physical presence in the state where its users are located,
represents a fundamental threaten which alters the income division
by shifting the jurisdictional balance and the income in favor of the
residence state”167.
He is not the only one, Charles Mc Lure warns about the possibility that the appeal to the state of residence would cause a radical
shift in the international income allocation168. Likewise, Avi-Yonah
prefers the source state, which historically has owned the taxing
powers upon the active business income169.
Hellerstein, says that “when the distributional implications are
added to calculations, the approximation based on the residence in
order to tax the electronic commerce‘s income does not look particularly attractive”170.
The OECD published its first reflection concerning BEPS Action Plan 1, that is, the digital economy’s taxation171.
The OECD summarized its main concerns in four points. First,
tax minimization in the country where the digital enterprise carries
out its activities avoiding its taxable presence or even including
the mentioned presence, by shifting its profits through commercial
structures or by reducing net profits through maximized deductions
at payer’s level. Second, low or zero withholding at source. Third,
low or zero taxation at receptor’s level, mainly through intangible
transfer pricing. Fourth, manipulation of the taxation of profits already taxed at parent company’s level.
The digital economy exacerbates risks related to BEPS. The
description is precise. Intangibles’ mobility, remote sales and grow167. David R. Tillingharst, The impact of Internet on the taxation of information
transactions, 50 Bulletin for International Fiscal Association Doc. 524,525,1996.
168. Ch.Mc Lure, Taxation of Electronic Commerce: Economic objectives, Technological constraints and Tax Laws, 52 Tax Law review, 1997.
169. R.S. Avi-Yonah, International taxation of electronic commerce, 52, Tax law
review, 1997.
170. W. Hellerstein, Electronic commerce and the challenge for tax administration.
World Trade Organisation.Geneva, 22-4 -002.
171. BEPS Action 1: Adress the tax challenges of the digital economy, 24-32014,
14-4-2014, 16-9-2014, Paris.
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ing ability of cross-border companies to fragment tax transactions
without a minimal material location in the country where business
activities are carried out, result in greater opportunities for tax evasion and avoidance. The priority is restoring the taxing power of the
market state (source state) and the parent company’s effective state
(residence state). On the one hand, this will grant a better protection
for the source state from current treaty abuses and artificial avoidance through permanent establishment. On the other hand, it would
protect the residence state against the common practice of using CFC
rules for establishing hybrid entities in territories of low or zero taxation, in order to place intangibles generating profits or to serve as
platform for interest deduction through intra-firm loans to companies
established within ordinary jurisdictions. Therefore, both states, must
be aware of tax arbitrage, counteracting the harmful tax competition
and adjusting transfer pricings to the places of value creation.
It is worth accentuating the denomination feeding the difference between the market state and the other jurisdiction where the
parent company effectively resides. In fact, there is acceptance for
the apportionment of taxing powers between the source, the market, where business activity is performed creating taxable profits
and the parent company’s state of residence, in accordance with the
dominant criteria stating that profits may be taxed in the jurisdiction where business activities are performed and where the value
is generated172.
The initial diagnosis is a simple confirmation of an already
mentioned characteristics of transnational enterprises, digital or
not, whose main scope is tax base erosion in countries where they
operate, whether in the state of residence or in the state of source,
or even in both states at the same time. The same problems faced
by the stateless or homeless income, mainly derived from the transnational activity, multiply in digital goods’ global traffic173.
Similarly, the OECD, in its second approximation, looks to the
BEPS Action Plan in order to neutralize, through double non-taxation, tax avoidance and systemic tax evasion:
172. OECD cit. p.11, Adressing the tax challenges of the digital economy, Explanatory Statement, 16-9-2014.
173. T.Rosembuj, Principios Globales de Fiscalidad Internacional, Barcelona,
p.109.
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• Treaty abuse prevention.
•	Artificial evasion prevention through the permanent establishment.
•	Neutralization of tax arbitrage effects.
•	Base erosion limitation through financial expenses.
•	Counteraction of harmful fiscal measures present in some
countries and jurisdictions.
•	Ensuring that transfer pricing results are aligned with the
value creation, especially in relation with exceptional intangibles and cost sharing agreements, business risks,
transaction qualifications and payments based on the profit
shifting to territories with low or zero taxation.
The economy’s digitalization chops the principles of harmful
tax competition, base erosion, profit shifting by treaty abuses, intangibles and transfer pricing. In other words it destabilizes all the
elements of the paradigm, created in the twenties, ruling out the
current international taxation174.
However, there are certain critical profiles pointing to the
necessity of qualifying the enterprise as a single, unitary, related
group, which leads to the revision of the arm´s length principle,
“the value chain assessment and the profit sharing methods when
no comparatives are available”175.
•	Rearrangement of the international tax transparency (Controlled Foreign Corporations), in order to avoid the digital
intangible agglutination in low tax jurisdictions by recuperating tax bases into the parent company’s residence state.
•	The consumption taxation (e.g. VAT) must embrace the
taxing criterion of the country where users employ services
and where consumers are located.
It is true that the digital system’s evolution hampers the construction of net differences with regard to the non-digital economic
system. The digital good operates in all directions and upon a set
174. T.Rosembuj, Principios, cit. p.83, 217.
175. BEPS Action 1, cit. p.53 , 20-3-2014.
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of economic activities, as a result, the delineation of boundaries
among systems or parts of systems is impossible. In fact, we will
be lead towards the “internet on things”. It is also said that the digital economy in itself will become the entire economy176.
According to this perspective, the fiscal resonance derives from
the mobility of intangibles, users, data, network’s effects, volatility
and a trend toward monopolistic and oligopolistic positions. All
these things favors the diffusion of global value’s chains integrated
in cross-border groups promptly qualified as “global enterprises”,
centralized in levels that are different from the “country by country” ones and whose business model is space-less or extraterritorial.

40. Systemic challenges
OECD commentary identifies three systemic challenges emerging from economy’s digitalization.
Why does the OECD denominate as systemic challenges those
deriving from nexus, data and income qualification?
Internet’s exponential growth entails systemic risks, since in
financial and environmental systems, small changes - whether external or endogen - altering the system’s robustness, can provoke a
collective contagion and a cascading drop of its components. The
analogy with a falling financial system, dominated by few but huge
entities with oligopolistic positions in deregulated markets, is not
strange, because the collapse of one of these entities unchained the
2008 systemic crisis.
Deregulation and tax exemption of big internet content providers cause systemic challenges, because countries where activities are performed are not rewarded. These systemic challenges,
depending on the way they are faced and solved, may lead to a
change or to a hidden continuity of the current situation. Internet must contribute to the states’ fiscal interest, because they are
obliged to provide necessary infrastructures, education and legal
176. OECD, p.8, 16-9-2014.
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protection for their expansion. If internet challenges fade into the
obscurity then they may become systemic risks able to collapse
the whole economic system, shifting negative externalities upon
everybody, even beyond the responsibility of market participants.
40.1. NEXUS

The nexus with every state’s taxing power must be based on economic connection or on digital or digitalized remote sellers’ market
usability. On the one hand, there is no need for material or physical
presence in a territory, since it becomes incidental or irrelevant and,
on the other hand, the applied sales’ factor is the one localizing the
income produced in every territory. Additionally, a fixed business
place may be established through the nexus factor in order to anchor
it if the threshold of salary, income and assets is exceeded.
The economic nexus results from market’s usability and benefits attributable to the state where the nexus is performed. The
mentioned benefits consist of infrastructures, legal security and
skilled labor force and are strictly linked with income obtained or
potentially obtained, by means of material or virtual presence.
Logical alternatives involve a complete reformulation of the
permanent establishment’s concept or the admission, as a premise,
that territorial economic activity, due to its own circumstances, entails the fiscal adjustment in this space, dispensing with the permanent establishment’s concept itself.
The inessentiality of physical presence for performing remote
economic activities and the its replacement with the logics of economic presence or market usability puts in doubt the current rules,
because they refer to the OECD’s doctrine regarding the permanent
establishment even when a PE is not manifested.
The market’s usability (of the country’s market) is a method
for taxing the non-resident’s economic activity in other countries.
It is the long arm statute’s criteria extension or even the complete
commercial cycle of French and US jurisprudence.
The restriction resides in the multilateralization of international treaties on double taxation and in the specific reference to the
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gross income obtained as a base of calculation. This option, has
its own limitations regarding existing conventional rules and gross
income criteria, as it may be a source of harmful tax competition.
The resort to the permanent establishment requires a substantial modification of its scope. OECD faced the issue, but insufficiently. PE’s problems are not new: they were known from the
moment of the PE configuration by USA and UK in the League of
Nations. Its aim was not hidden, because its attractive power was
diminished to the maximum, harming source and market countries.
That is why, its area of action was limited to branches and dependent agents, leaving aside subsidiaries and independent agents. The
PE’s pretended accounting autonomy and limited tax liability was
strengthened through the company’s separation, to the extent of its
figured “net” income, once accepted that not all the profits of nonresident companies represent a local taxable amount177.
Now, OECD recognizes that the original concept has some imperfections. However, it does not exhibit a principle’s definition
able to eliminate the anti-organschaft clause (exclusion of subsidiaries) and its consolidation as part of related or international group
or cross-border entity. The anti-organschaft clause’s scope resides
in the elimination of the organ theory from DTTs - applying the
OECD’s Model Convention - by establishing a full legal autonomy
for the subsidiary, detached from the organizational, economic and
financial dependence on the parent company, excluding it from the
permanent establishment’s concept in order to assign to the subsidiary the same treatment of a local enterprise, as if it were separated
from the parent company178.
There is no reference regarding the OECD’s proposal to revise
the PE’s scope, by covering every type of legal organization - subsidiary, branch- and commercial presence, dependent or independent representation of the global company within the market country
territory179.
177. A.M.Nyborg, cit. p.17.
178. Bulher O., Principios de Derecho Internacional Tributario, Madrid, 1968;
T.Rosembuj, Derecho fiscal internacional, Barcelona, 2001, p.83
179. In 1940 the Subcommittee of the League of Nations designed in Mexico a
broad concept of permanent establishment. “If a company or an individual of one of the
Contracting States extends its activities to the other State through isolated or occasional
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The physical or material presence’s requirement gathered from
each country’s market use, through economic connection, and services provided to the users of the mentioned market for sale’s income are not eliminated.
Conversely, there is the need to modify collection, storage and
treatment of data or the installation of depots and storages which
may create exclusionary appreciations of their characteristics as
auxiliary or preparatory activities.
The OECD accepts that activities, considered as preparatory
or auxiliary and excluded from the permanent establishment’s
concept, make up digital economy’s central activities providing a
framework which avoids the current definition: there are secondary
activities that are not qualified as permanent establishments despite
of being essential for the development of the company’s primary
activity in the territory180.
Finally, there is also the incorporation of artificial agreements’
requalification in terms of sale of goods through operative stable
arrangements converting fees into small profits, in spite of the fact
that they are greater profits diverted through corporate and contractual disaggregation formulas which are legally inexistent.
Sales’ profits adjusted to the effective legal reality, ignoring
the recent practice of commercial agents and distributors receiving
minimal retributions and their settlement as elements of a single
unitary global firm, “where the artificial agreements in terms of
goods or services’ sales of a company belonging to a multinational
group, result in the conclusion of contracts, hence sales should be
treated as if they were performed by that company”.
The conclusion is that the virtual permanent establishment,
enshrined in a unique transnational group, would require a wider
formula, the separated entity’s preclusion and - even if it has
not been admitted - the resort to an apportionment formula in
transactions, without holding in that State a permanent establishment, the income derived
from activities should be taxed only in the first State “(Paragraph 2 of art. IV of the
Mexico Draft). Later, in London, this paragraph was deleted. A. Cockfield, Reforming
the Permanent Establishment Principle Through a Quantitative Economic Presence Test,
38 Can. Bus. L. J. 400-422 (2003).
180. OECD, cit.p.9, 16-9-2014.
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relation to global firms sales’ profits and country by country allocation181.
The economy’s digitalization modifies the need for a physical
presence in the market country and the effects produced by users’
interaction in the network lead to cloister the economic activity in
a not heterodox, but still alternative way. The most significant presence, even if it can be seen as a truism, is the economic presence:
the market usability providing business profits. One can dispense
with the PE by taxing non-resident company’s gross income during
the performance of its activity. However, if this leads to international consensus insufficiency, then the unique solution is tackling
the permanent establishment’s nexus or the economic connection
in a country.
One of the studied options is a nexus based on significant digital presence182.
The company committed to “totally dematerialized digital activities” may be considered as having presence in another country
if it maintains a “significant digital presence” in that country. One
of the first concepts supposes that the company’s main activity is
based almost completely on digital goods or services; without the
implication of physical elements in their creation and distribution,
except for IT tools (servers, websites) and relevant collection, process and sale of data. Similarly, contracts are remotely concluded
and payments are made through electronic means. The majority of
profits derives from digital goods and services provision.
The significant digital presence is emphasized in contractual
relations among parties, in substantial payments deriving from
those relations and in the emphatic use or consume of digital goods
and services in a country.
The purpose is inconsistent with digital economy’s definition. If the panorama announces the digitalization’s permeability
towards the entire economy and the transformation of every activity through commercial, industrial or financial electronic trans181. Y.Brauner, What is the BEPS?, University of Florida Levin College of Law, 12,
march, 2014.,p.19: “This would require an international collaborative tax regime in order
to adopt the parameters of a formulary taxable base.”
182. OECD, cit,p.93.
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missions, the segregation of significant digital presences from the
rest of economic activities, used as a support or platform, is not
plausible. The said description is more or less applicable to every
economic sector or activity, because the digitalization goes beyond
digital economy.
Electronic commerce encompasses everything, as a result, digital return involves setback rather than progress.
A more suggestive idea consists of complementing the permanent establishment’s concept with “significant presence” without
rejecting physical presence183.
The criteria concerns goods and services related to local users and to a systemic data collection or contribution to its content,
combined with some physical presence.
A significant presence would be a functional equivalent for
economic presence, not for the physical one. This involves market’s usability through non-material forms of organization - although other forms of organization are not excluded - having as
central core the obtainment of profits derived from data and local
users, who in turn generate profits resulting from remote sales and
income. The intentional connection aimed at taking advantage of
the market seems a sufficient condition for its taxation. It is the
economic presence’s doctrine (already mentioned: Fia Card Holders, Lanco). The advantage is accomplished due to the economic
presence in another territory.
The nexus factor supposes a minimal threshold of substantial
activity in relation with sales, assets and wages.
The economic presence’s option might lead to a complete
withhold for financial entities involved in digital goods and service
payments, whenever the non-resident company’s absence of physical presence is verified. It would represent a first instrument aimed
at enforcing the nexus and based on the significant presence. This
will eliminate the concerns of absentee taxpayers, clearing the tax
creditor’s revenue uncertainty. Withholding and complete substitution are indication of payment modalities in which the substitute,
183. OECD, cit. p.95.
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financial entity, is a mere public creditor’s exactor receiving the
payment (adiectus solutionis causa). The third party-substitute, indicated for the payment, is the modality chosen by the creditor in
order to receive a concrete payment: the debtor pays the creditor
through a third party and upon the gross income.
However, if the solution resides in the taxpayer’s possibility of
filing subsequent self-settlements in order to ensure a taxation on
the net income rather than on the gross one, then the withholding or
substitution formula would be incomplete, because the tax creditor,
due to the debt’s delegation, could claim the debt to both substitute
and taxpayer. This seems to be the option chosen by OECD in its
report184.
40.2. DATA

The origin of data collection and storage raises questions about
the value attribution to companies producing the digital good. In
fact, it is used as a raw material for achieving other results through
specific distribution and treatment of personal information: “the
data collected from different sources is the primary output of value
creation in digital economy”185.
The first point should confirm the data separation methodology, seen as raw material for its treatment and posterior distribution.
The collection is free of charges, however, it is economically valuable because it is the digital good’s exploitation basis and sometimes involves micropayments. Data collection does not imply the
individualized personal data’s ownership, as its ulterior use in advertising, marketing or commercial consumption profiles, does not
lead to the - legally impossible - personal property’s transmission
in favor of the assignee.
The user’s personal data’s ownership is unquestioned: it integrates his personal right with stronger emphasis; perhaps stronger
than the image right, since it appears without interpretation in its
most defined ambit of private and social identification. But if this
184. OECD, cit.p. 95.
185. OECD, BEPS Action 1, cit. p.58.
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is true, then the economic reality installs a separation process of
the individual’s personal data circulating in legal or “company’s”
traffic, frequently without its owner’s knowledge or authorization.
It can be through driven actions like sale, purchase, lease and swap
or through its inactions, because data are contained in professional,
civil, commercial files that individuals do not know.
Personal data’s collection, storage and analysis transform
personal identification’s signs into tangible resources for future
profits. The conversion is costless for the holder and a source of
value for investment performers. In other words, there are personal
identification’s signs turning into intangible assets holding a function which is different from the original one.
Internet access to personal data represents a utility for the user
in terms of information demand but at the same time the user enables the use of his demand, with other purposes, without transaction and with previous message’s elaboration or transformation for
data’s beneficiaries.
Data does not exist in itself, it is a foundation, the raw material
of digital good: its legal value lies in serving as concrete support
for a good, a digital good of information with intangible nature.
The software is the digital good’s inseparable element. The existence of a singular software not illustrating the digital good, whose
license for use implies a particular transfer and which caters to its
royalty’s provider for exploitation, can be admitted. However this
is not the generic, collective software integrating digital good and
whose value is the distribution under a license-product which is
pre-determined, unchangeable and increasingly relied on software
that will never be own by users.
The reception of data and its conversion into digital good represents an added value for those who elaborates or transforms data.
The personal data becomes an intangible asset because it does not
expire after its first utilization: it can be perpetually used in its original form or even recombined for other purposes.
The collected, stored, treated data return to the market and are
converted into digital good. These individualized data, gratuitously
obtained, become the first source of value, a raw material, because
their quantity and quality gives a specific value to the organization
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holding them (Methcalfe Law). The network’s value depends on
the number of users.
In USA, the Internet Tax Freedom Act is applicable since 1988
and its continuity or revocation will be decided in 2014. The Act’s
main scope was the inhibition of federal and state taxes regarding Internet access and internet transactions. There is no doubt that
this fiscal immunity was one of the essential elements of network
expansion. However, what matters most here is Internet access,
because if the entrance is effectively free of taxes, then the user’s
access has neither restrictions nor impediments. Nevertheless, the
access, despite being the main value generator, is not worth of academic attention.
Internet access transforms the personal data into something
more, due to its posterior legal traffic. A data message, originally
costless, achieves market value when it turns into a digital good
having free juridical movement, whether as pure information’s
base of users and their personal interests or, when a transaction
exists, as epilogue of remote contractual relation, able of being reproduced in similar and undefined relations or proposals.
The digital good is a software service that can be remotely accessed: electronically transmitted audio, video, data, facts susceptible of being used upon a previous concession of the right to access or to use; a fact having neither equivalence nor symmetry with
the physical or material good: a digital book is more than a book,
a MP3 is more than a CD music. The digital code is a digital good.
In addition, the personal data may or may not be qualified by
a transaction, because its mere mention in the social network gives
credit to its existence. The right of use may occupy a minimum or
a maximum of time fraction. However, even the mere free access
enunciates a potential digital good or an expectation of future good
that in no case can be ruled out, since it is the primary source of
value creation. The infinite reuse adds another evaluation detail favoring the digital data’s value. If the copy’s copy of the copy alters
the boundary of intellectual property, the same happens to digital
data, originally imbued with the endless repetition.
The inexhaustible value of every data collected, including the
personal ones, depends on their reuse. There can be no initial results,
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but those results arising from subsequent, unforeseen and surprising
uses can never be discarded. The data value lies in its information
materials and in its further implementation’s opportunities.
“These seemingly endless potential uses can be compared with
options; not for their financial instrument’s features, but for their practicality of elections. Data value is the sum of these elections...Data
can be compared with a magical diamond mine that continues to produce wealth even after having exhausted its principal value186”.
The so-called “practicality of elections” suggests that the option value of digital data might lead to wonder if its difficult quantitative size were not embodied in the real option theory: the bonus
for investment opportunities, the flexibility in response to market
uncertainty, in short, the real option value of digital data is in the
flexibility of reuse after its prior determination.
Database centers are structures committed to the provision of
infrastructure. This infrastructure is a lodging option for a group
of network servers in a location where the storage, management,
processing or dissemination of data and information, regarding a
concrete business or a particular share of knowledge, is centralized.
Services may include a plurality of activities: web hosting, streaming, applications and shared services. The physical presence of storage and data management centers in a territory is not necessary. It
should be generally accepted that even when the physical presence
lacks, this kind of centers still has to be subject to the taxing powers
of the State where customers and user live and reside.
Cloud and, consequently, fog services, as powerful data platforms in all their variants, propose the automatized provision of
digital goods without direct human intervention; costs are measured according to the time of use, bandwidth consumption, stored
data or number of subscribers. The mentioned digital goods might
be also provided gratuitously, without using them and with a mere
identification sign.
This is the digital informational intangible good in its pure
form. A squared intangible, because it relies on computer programs
that will never be owned by users.
186. V.Mayer-Schoönberger, K.Cukier, Big Data,cit. p.143.
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The digital good, as already stated, is an information service
based on a general, predetermined, collective software, subject to
remote access: electronically transmitted sounds, images, data and
facts. It is susceptible of being used without the right to access and
use and it has no equivalence or symmetry with the physical or material good: the digital good is more than a book. A digital MP3 is
more than a music disc and the use of a digital good by a company
for its management is more than the offered data.
The fiscal mainstay is focused on users, who are the ones enjoying the advantages of Internet and offering their personal, individualized data for digital enterprises’ exploitation. The exchange
is free of charge and it excludes forced swap situations.
The digital intangible value must be fixed in direct and immediate proportion to the use, employment and enjoyment of users who
are globally considered and territorially fragmented. No place, other
than the source state, may guarantee the digital economy’s taxation.
It does not seem that the list of users, customers and consumers
of economy’s digitalization represent a particular evaluation difficulty compared to traditional and homologous lists of customers
subscribed for the same services. These are endogen intangible assets whose value can be estimated even before their onerous transmission. Finally, it is necessary to quantify the software and the
data base value in order to determine the value added by a user for
the creation of enterprise’s wealth.
The digital good’s value cannot be subtracted from its founding algorithm, but it cannot also be subtracted from users. Therefore, an apportionment formula in conformity with sales and profits derived from each country, seems to be the best answer in terms
of justice and global fairness. It is obvious that the intangible value
cannot be produced where there is no R + D or where there is a
lack of personal and material resources or a lack of user’s enjoying
them; the value cannot be determined as if it were created in places
where there are only low tax rates187.
The free data collection resides within the heart of Internet.
This is the reason why it is qualified as universal resource. There187. Y.Brauner, cit. p.21.
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fore, the creation of a value that provider and user share, can
identify only the localization where access and/or transaction are
performed. The taxing power on access, enjoyment or use of the
service, basically corresponds to the source state in which the provider’s economic presence is verified. This does not necessarily
imply taxation, because it depends on the state’s interest to tax.
However, it can be said that if a legitimate power to tax exists, it
belongs to the state of source.
Finally, Cockfield perfectly sums up the advantages of a localization based on consumption, rather than on production, as a
preferred alternative for the digital economy. On the one hand, he
points to the necessary economic presence rather than to the classic
idea of physical and material permanent establishment. On the other hand, Cockfield recognizes the existence of profits obtained by
transnational investors through hosting country’s physical network
and infrastructures and suggests - as in the US - an apportionment
formula able to add the sale’s factor to the consumption location.
In addition, the localization in the source will permit the neutralization of profit shifting and harmful tax competition: “Consuming
requires a real human being, who must be necessarily situated in
some geographic space, while the production of intangible assets
may be diverted to a location which does not have any relevant
connection with the real added value of the business activity”188.
40.3. INCOME QUALIFICATION

The OECD warns about the existence of uncertainties concerning qualifications of payments deriving from digital services.
The income qualification has paramount importance since it may
alter income allocation when different jurisdictions are involved.
Criteria may vary depending on services resulting from provider’s
economic activity, in particular leasing and royalties obtained from
transfer of goods and intangible assets’ use: intellectual property
products, considered as the origin of pure business profits. In addition, transactions accumulating mixed features may arise; in this
188. A.J.Cockfield Designing tax policy for the digital biosphere: how Internet is
changing tax laws, Connecticut Law review, 34, 2002.
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circumstance, the importance of integrating elements must be detected previously.
However, the income qualification cannot be imposed upon
the true nature of the transaction and upon its effective legal reality.
The uncertainty in designating types of yield should not fuel aggressive tax planning or tax arbitrage techniques. The nature of the
overall economic activity and of particular operations is the only
element which can be used in order to create a framework able to
establish the type of derived income and the criteria for apportioning taxing rights to source and residence states.
At the moment, the main concern implies cloud’s and fog’s
configuration and the nature of their yields.
Cloud and fog are a phenomenon that may be generally described as movement of computing resources, comprehensive of
data processing, collection, storage and analysis, from localized
system - or instruments - to remote shared systems.
Cloud models can be SaaS, PaaS and Iass. Through the “Software as a Service” (SaaS) the provider retains IT applications,
operating environment and hardware infrastructure. In case of
“Platform as a Service” (PaaS), the provider offers and manages a software environment of applications and programs created
or licensed by the final user. In the “Infrastructure as a Service”
(IaaS), the provider provides hardware infrastructure (severs, processing power, storage, networks and other physical resources to
the end-user who employs the mentioned infrastructure for its own
software189.
The cloud, in all its manifestations, is a service offered to users who allow the access to informatics programs belonging to the
provider. The provider hosts the software in its own servers. Such a
software is not transmitted to the user, who cannot download, copy
or modify its contents. The core of the legal relation between provider and user is the remote access, whether in “Software As A Service”, “Platform As A Service” or “Infrastructure As A Service”.
189. U.Gasser, Cloud innovation and the law: Issues, approaches and interplay, Research publication 2014-7-, march 17, 2014, The Berkman Center for Internet & Society
research Publication Series. Harvard University.
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The common element in cloud computing models is that providers neither cede nor lease IT programs to users, individuals or
legal entities. The core of the activity is the cession of access by
remote means and not the software’s transfer. The user is not authorized and do not receive the software’s possession.
The legal nature of this relationship is reflected in a service
contract in which the IT program’s use is decisive and appears integrated into the software function or into the applied transaction.
There are no intellectual property problems concerning copyrightshrink or click-wrap licenses as their compensations by service
providers can be measured in real-time190.
Therefore, cloud services, including various or multiple software applications, can be summed in a single operation: every service to which it can be electronically accessed and which uses one
or more software applications, is a cloud/fog or an “automatized
digital service”191.
The distinctive sign is that a remote access does not imply
delivery and disposal of possession or the custody of provider’s
computer program. Indeed, no transaction surpass the contrast regarding the delivery or the transmission of every rights upon one
or several software applications. It is worth mentioning that there
is no transfer of rights of ownership, possession, swap, leasing and
license for use or consume.
Factors involved demonstrate that the user does not have any
physical possession, control or economic interest on property and
that the provider is the one who assumes risks and substantial performance’s costs. Unless it is an intra-firm service, it does not grant
an exclusive access right to software applications and the contract’s price does not exceed, as a general rule, the property’s rental
value during its lifetime. The upshot is that cloud transactions do

190. New Jersey Division of Taxation.Technical Bulletin.TB-72, 7-3-13, Tax: Sales
and Use Tax, Cloud Computing (Saas, Paas, Iaas).
191. It is the definition pronounced by the State of Washington, Washington Rev.
Code 82.04,192 3 a) (2011); M.A. Susson, Thinking out cloud: California State Sales and
use taxability of cloud computing transactions, Chapman Law review, 17, 295,2013….
“The Washington’s tax system represents an attempt at reconciling the different cloud
elements in a unique coverage transaction”.
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not generate leasing or royalty income instead, they produce business profits192.
The digital income qualification admits the confrontation with
the transfer of right of use which is typical in copyrights. Instead
of business profit, it should be considered as royalties for the right
to use a software. However, the access to software applications
does not lead to establish the existence of a transfer of any kind of
right different from the contracted service. Essentially, there are no
profits nor property charges. If there is no property right transfer,
the transaction is a service provision193.
“The profit deriving from activities like cloud, data storage,
databases, web-hosting and similar, should be treated as income
from services rather than as use of intellectual property”194.
The service provider is the owner and the operator of the machine where data are and it is the one supplying access to users for
services’ use, onerously or for free.
There is no copyright in services, but it is important to highlight the software license in digital good’s legal traffic. The license
of economic rights represents its leasing for use or its enjoyment
in exchange for royalties. The royalty is the rental of an intangible
software. The copyright license is an authorization in exchange of
an amount of money or a periodic payment, which enables the software’s use during a certain period of time. However, there is a moment where the copyright does not fit with market’s mass licenses
and Internet is the example. The source of income stops being a
royalty because it is dissolved within business profits “…so that
the license…turns into a product bought by the user”195. It does not
mean that the royalty stops remunerating the use, but that the li192. See Internal Revenue Code 7701 (e) enumerating actors that distinguish services from other contracts implying any transfer of ownership right.
193. O. Mazur, Taxing the cloud, California Law review, Vol. 103., 2015, “…if
there is an ownership right then the transaction shall be characterized as a sale, leasing or
license, depending on the nature of the ownership rights transferred.
194. A.Kim.L.Neumann, I.Netser, J.Fuller, Character and source of income from
internet business activities, The Contemporary Tax Journal, summer, 2011.
195. R.W.Gomulkiewicz. The license is the product: Comments on the promise of
art. 2B for software and information licensing, Berkeley Technology Law Journal, 13:3,
1998.
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cense stops being subject to the software’s use, in order to become
another product: the digital good.
The result of a combined application of economic nexus and
personal individualized data, co-creators of the digital good’s intangible value together with software’s algorithm and development,
is a loss of relevance concerning the differences between business
profits and royalties. This leads to a necessary revision of the PE’s
concept, in order to allow the exercise of taxing rights on profits
derived from digital economy in the source state.
It is obvious that the royalty’s category still preserve its importance as a remuneration for those intangible, literary, scientific, industrial digital goods whose elaboration was demanded by specific
and selective customers. The elite digital good cannot be confused
with mass digital goods. Only in that case, a permanent withholding tax can be defined as an opportunity to tax non-residents according to their particularized destination.
Tadmore states that “the source state has solid arguments regarding profits derived from the e-commerce: it provides communication infrastructures facilitating e-commerce, it offers a market
with an existing demand and, above all, it ensures protection to the
non-residents’ value of supplies196.
The orientation of the US Model Convention on Double Taxation focuses on the nature of transferred rights. However, it warns
about “the fact that even when the transaction is characterized as license by the copyright legislation it is not dispositive. Therefore, in
taxation, a license of copyright is not an equivalent source of royalty. For example, shrink wrap licenses dealing with licenses for
the sale of products under copyright protection, are not considered
as royalty generators but as business profits generators, despite of
being characterized as licenses by the copyright’s legislation197.
Furthermore, the Technical Explanation declares the irrelevance of the mean through which the software is transferred high196. N.Tadmore, Further discussion on income characterisation, Canadian Tax
Journal, 2004, Vol 52 1º, 136
197. M.B.Tittle-R.S.Avi-Yonah, The integrated 2006 United States Model Income
Tax Treaty, 2008, USA, Technical Explanation, p.295;K.Frieden, Cybertaxation. The
taxation of e-commerce, Chicago, 2000, p.470.
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lighting that “if the rights obtained by the transferee are substantially the rights contained in a program copy, the payment will be
considered as a business profit”. The mentioned “copyrighted item”
(copy of a program) is capable of originating an income which is
different from the business profit198.
This conclusion accepted seems reasonable, although a step
aside from copyright, PE with local market nexus and economic
presence, is imposed. This also leads to the modification of the
concept of preliminary or auxiliary activities which, in this case,
exhibit a value creation at source: data collection, storage, market
researches, advertising, etc. (data hosting, web hosting, etc.).
The access to the legal traffic of space-less, intangible digital
goods, comprehensive of those software varieties which make it
possible, operates in the category of an invisible, not excluding
global pubic good. The derived income is a business profit. The
only way to avoid the profit shifting from the source state to the
state of residence or, more probably, to low or non-taxing jurisdictions, is by changing the PE’s paradigm through the extension of its
content and with a virtual base comprehensive of the unpaid work
provided by users of every country. Obviously, if this were correct,
there should be an apportionment formula (upon sales) enabling
the proportionate profits taxation in the place in which they were
generated.
A different position is defended through the resort to royalties,
prior to its concept modification in the conventional law, incorporating the idea of provision of digital goods with an intellectual content on Internet or similar. The author understands that, in
this way, the income derived from intangibles with an intellectual
content will be respected199. Facing administrative complications,
it is recommended to leave tax collection, through withholding at
198. M.B Little –R.S Avi Yonah, op.cit.p 295. This is how Treasury regulations
are altered. 1861-18. Classification of transactions involving computer programs, which
eventually admit it. (f) (2); O.Mazur, cit. highlighting that there is no danger of infringing
the copyright as the user does not acquire a source code copy which could be eventually reproduced or distributed: its program access is only within the cloud; T. Rosembuj.
Minimizacion del impuesto y Responsabilidad Social Corporativa, Barcelona. 2009, p.
134. A support to the copyright from a critical point of view.
199. N.Tadmore, Source in digital age, Clayton Utz, Australia, 2012; Further discussion on income characterization, Canadian Tax Journal, 2004, 52 n.1
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source, to financial institutions that will send them to tax administrations. An agreement between source and residence state is necessary in order to perform the “revenue division”.
The idea of widening the royalty’s scope collides with its own
definition, since every intangible’s value secrecy, whether under ownership, possession or organization, lies in its intellectual content.
The withholding at source would receive profits deriving from
the economic presence in a territory. The challenges would reside
in the distinction among digital good provision, service provision
and joint operation payments. The doubt concerning the attractiveness resides in royalties or in profits, but it should be reminded that
the business logic leads to profits rather than royalties.
The royalties’ answer does not generally coincide with the nature of the income derived from digital commerce. There is no risk
for intellectual property when the user accesses to the digital good
in the cloud.
There is also no need to accentuate the difference between
digital goods and services, as both are fed back by the broader category of provision of automatized information services. Probably
doubts arise from some intellectual property categories which do
not have express copyright protection e.g. know-how and technical assistance. However, in both cases, if the production is digital,
they will be included as origin of profits belonging to the service
provider. The software is a technical incorporeality. The supply of
an unprotected, technical, secret information relies on an incorporeal technology. The software’s technical assistance and the updating are know-hows. Therefore, the digital good, in its own definition, breaks the division line between know-how and technical
assistance. Both are modalities of disembodied technology200. In
other words, the technical assistance is the nucleus of the digital know how. Therefore, the tax method must take into account
the service rather than the particular IT product, unless its purpose
were a specific one.
200. H. Ullrich, Expansionist intelectual property protection and reductionist competence rules. A ADPIC perspective, International Public Goods and transfer of technology. Under a globalized intelectual property regime. K.E.Marcus-J.H.Reichman, Cambridge, 2005, p.742.
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The digital goods regulation as a traffic unity, impedes developments of the software’s commerce in itself (copyright, program
copy). The difference among business profits, royalties and services is not applicable. Software access, updating, database access, programming and technical assistance usually converge on
a unique payment for all the service or services provided. There is
no chance to rely on the concept of separated transactions, according to the discipline of software copyright, know-how and technical assistance, because disaggregating the payments among the
different components by making a unique transaction is useless.
I-tunes users ignore the fact that in every dollar paid for the selection there is a percentage for the selection’s creator, another one for
the network in form of entertainment, another for the operational
expenditure and the remaining part is the accounting profit. In fact,
the single payment includes a bundle of services comprehended
in the used or enjoyed digital good, even when a license (to use)
acceptance, which is clearly subsidiary to the digital good’s enjoyment, is required in order to access to I-tunes.
a) BUNDLED TRANSACTIONS

An area of difficult prequalification concerns the so called
bundled transactions and some services of providers’ application,
where the boundaries between service and software are hard to detect.
The B.T. concept refers to the coexistence of factual assumptions subject to taxation along with other transactions which are not
subject and that can be concluded through a single price.
The fundament is similar to the VAT’s prorate rule. There may
be taxpayers who perform taxable and non-taxable or exempted
transactions, and there should be found a percentage upon the volume of the performed economic activity in order to approximately
deduct the supported VAT, by limiting it only to the taxable transaction.
There are many alternatives. On the one hand, the law may
establish that every bundled transaction, independently of its components, is taxable. On the other hand, it can provide the taxpayer’s
with a justified dissolution of elements, by subjecting to taxation
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a part of the transaction and leaving untaxed the other one or the
other parts of the same transaction.
The bundled transaction reflects the difference among taxable digital goods and other non-taxable circumstances. The main
concern is that, if the BT is not highlighted, the law reaches other
goods and services that otherwise would have been left untaxed.
For example, the taxpayer links a non-taxable service to taxable
digital goods and the transaction’s single price will be taxed. Conversely, the taxpayer looks for a non-taxation and those transaction
that should be taxed remain untaxed.
Every United State may determine in the SSUTA context, the
taxation or non-taxation of bundled or combined transactions201.
The response of some States, for example the State of Washington, is that: if the transaction contains auxiliary services, Internet
access or video and audio program services, then it will be taxed by
a single price, except when the taxpayer chooses the taxation upon
factual, taxable circumstances and is able to prove the difference
with other non-taxable factual circumstances through his accounting and records. The justification of the differences abides to the
verification of the transaction’s “real object”, which in my opinion,
suggests a radical orientation for bundled transactions, because it
would indicate that the taxpayer’s intention resides in non-taxable
transactions and that the other elements were part of that intention.
That is to say that in the operation’s value prevails the situation
of non-taxation rather than that of taxation, which, consequently,
would drag the entire transaction to non-taxation202. The proof of
the transaction’s real object resides in the demonstration that, taking into consideration the whole transaction, the taxed part should
not be treated as a separate operation, but as a part of a non-taxable
transaction.
New York opts for a less accommodating response. The mentioned State considers the claim performed by every person who
consciously uses or create false or fraudulent accounting and state201. SSUTA Section 330, rule 330.1.
202. G.Swanson G.Fujita, Washington`s tax on digital products: what every seller
and buyer should know, December 13, 2012, Davis Wright Tremaine, Seattle.
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ments, as a false claim. New York levies the interstate phone calls
but does not levy the intrastate phone calls. Spring, proposed a
plan which offered local and long distance phone calls at a single
determined price. Spring separated the intrastate phone calls as a
percentage of the plan’s purchase price. New York challenged the
plan considering it fraudulent and illegal.203
Bundled transactions treatment is established in the “Digital
Goods and Service Tax fairness Act of 2011”204. The act determines
that the operation having various aggregated elements, without declaring its separations, must be subject to the same tax rates and on
the same tax bases. They can be separated only when the taxpayer
may reasonably identify the elements from records and accountings.
The bundled transaction’s treatment is also defined in the
Wyden Thune’s law proposal (July 25, 2013), “for promoting neutrality, simplicity and fairness in the taxation of digital goods and
digital services”205.
The general criterion is the taxation of bundled transactions,
except when the taxpayer may reasonably identify non-taxable
goods or service through accounting records.
The proposed disposition establishes that in a transaction combining taxable and non-taxable elements, the entire transaction
should be taxed: if some elements are subject to taxation, then the
whole transaction shall be taxed206.
b) APPLICATIONS SERVICES AND PROCESSING OF DATA AND
INFORMATION

There are services based on the hosting of applications, designed to be used by third parties. Users accede through Internet
in order to ensure the application for themselves, in exchange for
a compensation.
203. S.Kranz, Current State tax issues for cloud computing and digital goods,
Sutherland, September 10, 2012.
204. H.R.1860, my 23 2011.T.Jennrich, Washington Department of Revenue, August,19, 2011.
205. S.1364 in the US Senate, July 25, 2013.
206. Sec.5 Treatment of bundled transactions and digital codes, a).
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The legal problem resides in differentiating the digital good
from internet services or, conversely, in considering that each and
every internet service is a digital good. A data processing application service or an information hosting, may be qualified, at the
same, time as digital good or services of specific interest. Again,
through the legal interpretation it should be established whether
there is a general and systemic sale of services or a singular, customer by customer service provision. In the first case, the existence
of a business activity and its derived profits is undeniable, while
in the second one, it should be examined if the real contractual
object is a software license owned by the provider and whether the
services are auxiliary or secondary, providing that some type of
transfer of rights or software possession, - beyond the mere access
- in favor of the user should be proved.
The data hosting provides space in the server for enabling
customers to store their personal data. The provider offers “space”
services in the hosting of electronic data or in a web. The service
provides remunerations of corporate nature.
The webhosting includes creative services, graphics, web security, management and space for the webhosting. The design and
the development of a website implemented by a provider’s web
site, generates business profits derived from the economic activity.
The online advertising services are directly related to the creation, elaboration, production or distribution of the advertising. Services include lay outs, art direction, graphic design, mechanical
preparation, product supervision, placement and advertising consulting for customer products or services. It also includes search
engine optimization, web campaign planning, purchase of space
in Internet and control of website traffic. The remuneration for the
provided services have business nature207.
The contrast between service and software depends on the contract and the main scope. On the one hand, there is a prevalence of
computer program when a license to use exists and the user accede
to the application - and also downloads it - with his own computer.
The retribution is considered a royalty. On the other hand, there is
207. C.Iafrate Kranz, R.Prem, National sales & Use tax concepts surrounding cloud
computing, SSTGoverning Board Meeting-Seattle, Washington, 2011, October, 6.
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a business service when the user accedes to applications but lacks
of any possibility of modifying the computer program, it is possession or use208.
The main scope serves to determine whether it is a software or
a service; due to its clarity, online educative services can be taken
as an example. The taxpayer provides customers with computer
programs for their professional development. Once the online
course is concluded, a certificate is granted for extending the studies through online discussions offered in concept of services. In
this case it can be considered a service, because the students’ main
purpose was the participation to the course and not the software’s
purchase209.
c) MULTIPLE POINTS OF USE OR MULTIPLE LOCALIZATIONS

The multiple localization concept calls on one of the typical
signs of the digital good, which is the access to its use at various
points, creating the risk of multiplying the tax on single transactions. The sales to companies dealing with digital goods which are
simultaneously employed at various points, require the buyer’s
identification and the apportionment of the applied tax among different jurisdiction.
The adequate means for avoiding the mentioned multiple
taxation resides in the operation’s traceability among jurisdictions
through the customer’s identification and the apportionment of the
tax collected by those jurisdictions. The double taxation may be
avoided only through the apportionment formula. There are no solutions which can be applied within every state.
In the Wyden-Thune project of 2011, the multiple localizations
obliged the seller to determine consumers’ fiscal domiciles, on the
208. M.T.Benton, E.D.Miller, Alston & Bird LLP, State taxation of digital goods
and electronic commerce, 2009, NASBTS Annual Conference.
209. Tower Innovative Learning Solutions (TSB-A-06(5)S, feb.2,2006.New York, a
service is identified, because the customer has no possession of the software and he does
not obtain the right to control or use of it. On the contrary, TSB-A-09 (33) S (august 13
2009) states that there are no service but software’s transfer of rights, because the customer can enter data in the provider’s server and there is a transfer of possession of the
software and the right to use and control is exercised.
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basis of a reasonable and consistent method reflecting users’ domiciles provided by customers. It is of paramount importance reiterating that the taxpayer’s obligation is obtaining and maintaining the
customer’s fiscal domicile information along with the obligation
of collecting and remitting the collected amounts to the states corresponding to the user’s domicile. However, it does not imply the
adoption of the logical consequence: the apportionment formula
among the states involved in the same taxable operation with multiple users.
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CHAPTER VII
EUROPEAN COMMISSION AND
INTERNATIONAL MONETARY FUND

41. Report of the Committee of Experts on
EU Digital Economy Taxation
The Group of tax experts of the EU Commission released a
report on digital economy’s taxation the 25th of May, 2014210.
The starting point in terms of Corporate Income Tax is the
elimination of the need for a special regime for digital companies.
General rules must be adapted in order to treat digital companies
like other companies. The master guide is that taxation should be
based on real economic activities and should offer an appropriate
result in case of intra-firm transactions211.
The Group used the G20/OECD BEPS purposes, aimed at
producing an adjustment of the international fiscal rules in order
to avoid the tax base erosion and profit shifting “resulting from
income declared where no economic activity takes place”. The
success of these measures will affect the taxation of transnational
companies operating in digital economy.
A significant part of the transnational group’s profits avoids
taxation.
The Group argued that priority should be given to the following areas:

210. European Commission. Commission Expert Group on Taxation of the Digital
Economy. Report. Decision C(2013)7082.
211. European Commission, cit., Corporation tax policy options, p.41.
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•	Harmful Tax Competition.
•	Revision of transfer pricing rules.
•	Taxable nexus discipline.
41.1. HARMFUL TAX COMPETITION

The Group attributed to the existing harmful tax competition
among countries “the conditions implementing the creation of
cross-border tax planning schemes by multinational companies”212.
The corollary is that EU Member States should be stimulated
for adopting proper measures against hybrid mismatch arrangements, ensuring the application of effective rules in terms of transparency (Controlled Foreign Corporation) and preventing the circumvention of interests’ and royalties’ withholdings through treaty
abuse structures (treaty shopping).
The tax arbitrage - that is the obtainment of profits by taking
advantage of discrepancies in qualification or classification of entities or financial instruments among tax systems of different countries - provokes a double non-taxation, e.g. creating two deductions
for a credit, generating deductions without an income inclusion,
abusing shareholdings exemption regimes. “From a perspective of
mutual trust and cooperation, all countries have the obligation of
not facilitating and not encouraging the tax arbitrage”213.
Controlled Foreign Corporation rules allow the capture of passive income earned by resident’s foreign subsidiaries for attributing it to resident companies or partners. The experience shows that
the channeling of profits to areas of low or no taxation by means
of intra-group financing instruments, allowing the deduction of
expenses in countries with ordinary tax systems and non-taxation
of interests on loans, is a common practice for some transnational
companies. The Group conducts its opinion towards the improvement of anti-elusion rules and the strengthening of cooperation duties between countries. The duty to protect the own tax base does
212. European Commission, cit.p.43
213. European Commission, cit.p.44.
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not exclude the global protection of other countries’ tax base.
The arrangement of contrived structures and hybrid entities in
low or no taxing jurisdiction serves as circumvention vehicle for
withholding taxes, applicable to interests and royalties payments,
through the interposition of entities between debtor and creditor or
between licensor and licensee. Once again the Group supported the
duty to cooperate among countries; among those applying withholding taxes and those who do not, through information disclosure, creation of local rules or through international treaties preventing the abuse.
41.2. REVISION OF TRANSFER PRICING RULES

The second big issue concerns the revision of the discipline
on intra-firm transfer pricing: the profits must be taxed where economic activities are performed.
The profit attribution to intangibles is one of the main problems
generated by digital economy. A dominant part of them is assigned
to the industrial or intellectual subjacent property. “Many companies establish profits receiving structures to companies which are
not subject to taxation or which are located in territories where that
profits are not taxed”214.
On the one hand, the economic relevance and the purpose of
the intra-firm transfer of intellectual capital must prevail and, on
the other hand, Tax Administrations must ignore the transfer when
there is a lack of economic substance and when the transaction is
dominated by tax purposes.
41.3. TAXABLE NEXUS DISCIPLINE

The Group submitted to the same criterion the contrived profit
apportionment of transnational companies according to the manipulation of risks assumed by its component parties, in order to shift
the most severe tax effects. Additionally, it adhered to an important
214. European Commission, cit.p.46.
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concept which considers that a transnational company is unitary
and not separated in branches or subsidiaries…“certain risks, for
their nature, rise for the multinational group as unitary entity and
they cannot be assigned to a separated entity of the group”215.
Finally, it confirms the need to ignore the contractual allocation of risks and profits among entities belonging to a transnational
set, if it stems from the set itself and the attribution lacks economic
substance.
41.4. “NO” TO A SPECIFIC NEXUS OF “DIGITAL PRESENCE”.

The Group denied every new concept of taxable digital presence. Particularly, it referred to personal data collection, processing
and monetization. The argument is that this does not “occur under
ordinary tax rules” (sic). Therefore, the “per country” user’s base
is not conceived as an appropriate nexus method for remote digital
activities; even when this perspective “could be considered reasonable in terms of appropriate international profit attribution” (sic).
In sum, it is not accepted that the data collection by electronic means in a country may imply digital presence. The concern
regarding the tax collection in the country where digital services
have been consumed can be redirected through the VAT system.
41.5. REVISION OF THE PERMANENT ESTABLISHMENT CONCEPT

Physical presence and the permanence are not always required
in the digital economy when significant economic operations in a
foreign market are established. A revision on two concepts is considered necessary; on the one hand, remote contracting and distinction between dependent agent and commission agent and, on the
other hand, exemption of preparatory or auxiliary activities, like
permanent establishments.
The dependent agent constitutes the personal PE’s figure, by
executing its representation in order to perform the transaction in
215. European Commission, cit.p.47.
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name and on behalf of a foreign company. The commission agent,
who acts in its own name, but on behalf of the company is not a
dependent agent and therefore it remains outside from the concept
of foreign company’s PE. The change is significant, since the commission agent, as already said, is used for business restructuring
purposes, by reducing the profit attribution to the foreign company’s permanent establishment in that territory. The subsidiary commission agent is an ad hoc dependent agent, because it concludes
contracts as if it were resident. After all it has been already defended by the Organschaft Theory in the twenties216.
It can be guaranteed that when a foreign online seller or an
online provider of advertisement has established presence in a
country, the PE’s presence cannot be formally circumvented, because contracts are concluded by internet or through commission
agents217.
Another aspect is that the economy’s digitalization defends the
idea that preparatory, auxiliary activities are not fundamental for
profit obtainment in the state where they take place. For example,
the existence of storages and the personal data collecting for marketing activities, suppose main activities that are neither preparative nor auxiliary.
41.6. LONG-TERM POLICY OPTIONS

The Group recommended a revision on systemic and fundamental issues concerning the transnational company’s accounting.
“The economy’s transformation and digitalization suggests
that the intellectual capital, whose value is created inside of highly
integrated groups, will become more and more common”218.
216. The “Organshaft Theorie” was developed from 1922 by the German courts. A
company is in organic relationship when, despite its perfect legal autonomy is incorporated and economically, organizationally and financially subordinated to another company.
T.Rosembuj, Elementos de Derecho Tributario, Barcelona, 1988, p.128; T.Rosembuj,
Algunas consideraciones sobre la teoría del órgano, en El Hecho de Contribuir, Buenos
Aires, 1975,p. 9.
217. European Commission, op.cit.p.49.
218. European Commission, op.cit.p.49.

145

TAXING DIGITAL.indd 145

26/03/15 18:47

Taxing digital

It should be questioned, the Group said, for how long it can
be relied on transfer pricing rules for the production of objective
results based on the “at arms’ length” principle, without being subject to manipulations.
Finally, the group encouraged, at least at EU level, the deepening of a common corporate tax base and its allocation when economic activities are performed in more than one Member State
through consolidation and apportionment formula.
The Group firmly tackled the BEPS agenda in relation to transnational enterprises and was cautious with challenges posed by
digital goods taxation, since it merely highlighted the raised issues
from wider perspectives. Definitely, Internet traffic is an implosion
of traditional rules, which widen its consequences in foreign companies’ base erosion and profit shifting. The main purpose of taxing
real economic activity and related operations clashes with the fiscal unintelligibility of digital goods. Curiously, neither the OECD
nor the European Commission have searched the sources where
the main and unique experiences have taken place: SSUTA, State
of Washington, New York, New Jersey, Nebraska and Colorado
among others. Theorizing in a vacuum is extremely hard.
The mainly faced issues - harmful tax competition and transfer
pricing - deserve understanding efforts, in line with the OECD’s
doctrine and even beyond it.
The harmful tax competition requires the revision of rules on
tax arbitrage, CFC, interest and royalty withholding taxes, in order
to fight the aggressive tax planning accentuating on the necessary international cooperation among states. The own tax base’s protection
does not exclude the warning about other countries’ base erosion.
Transfer pricing rules, induce to the criterion of taxing economic activity in the place where value is created, necessarily
based on the transactions’ effective legal reality (economic substance). However, the Group went beyond the OECD’s doctrine
accepting that the transnational enterprise may be observed as a
unitary enterprise rather than a cluster or collection of separated
entities. This issue raises doubt about the universality of the criterion “at arm’s length”, the consolidation of the transnational entity’s
balance - at least, within the EU - and the use of an apportionment
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formula (CCTB). A way to avoid the price manipulation within
related operations.
However, positions seem ambiguous in relation to specific digital areas. The digital nexus’ denial does not seem motivated. It is
incoherent to say that the transformation of individualized personal
data into economic value cannot be considered as a nexus because
it does not happen under ordinary fiscal rules. Conversely, the essential value feeds the creation of digital or digitalized enterprise’s
income. The local users’ base may be (naturally) qualified as economic nexus or digital presence. From a similar perspective, there
is always an economic nexus where a non-resident enterprise obtains profits from local sources. The income earned through remote
sales and obtained in a country’s territory has to be taxed.
The denial of economic nexus is even less understandable
because it could be useful for international income allocation. A
choice should be made: it is a nexus or it is not. If the economic
nexus works locally, it will also work within international territories and vice versa.
It seems that the Group believed in sophism, because it suggested to not mixing up market jurisdiction with source taxation. It
was said that the source considers that the income is related to economic activity’s localization, while the localization of the market
jurisdiction is based on the user’s localization219.
It is a false conclusion, because the source is the market. In
every country, the users’ base is the market and the origin of the
profit is the economic nexus, the market’s use, which establishes
the origin of the income derived from remote sales and electronic
services; in a nutshell, from Internet traffic. In the United States,
the economic nexus is applied on corporate profits’ taxation220.
The fact of pretending to get back VAT’s lost resources of tax collection, seems also unreasonable, because users’ tax base can be used
219. Mindy Herzfeld, The BEPS digital economy draft: struggling for consensus,
Taxes Notes International, May 19, 2014, p.582. “The equation between market jurisdiction and source taxation creates a tension between the possible new rules creating a
nexus based on the market presence and the purposes of the rest of BEPS project, aimed
at ensuring that the company is taxed in those locations in which it creates value through
activities, assets and personnel”. (Business Europe, April 19, 2014).
220. A.B.Thimmesch, The tax hangover: trailing nexus, Virginia Tax review, 2014,
Vol. 33, p.524.
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for both VAT and corporate income taxation. There are no incompatibilities able to prevent it as element of electronic service consumption and as estimation and measure of profits derived from sales.
The permanent establishment is a figure exclusively created by
tax law. The point is that its size has been reduced to the minimum
in favor of non-resident companies. A historical approach (the DTT
Poland-Hungary, 1928) would lead to its enlargement with the inclusion of subsidiaries, branches, commercial presence, dependent
and autonomous agents. Obviously, nowadays this is politically
infeasible. However, preserving the subsidiary’s nonexistent autonomy or identifying its activities as those of a mere commission
agent performed on its own behalf, is also infeasible.
Tax law has the ability of redesigning the PE’s concept without
a dogmatic subordination to private law. It is not a problem of legal qualification but of imputation of profits obtained in another territory through elements corresponding to a single, unitary entity. If
economic nexus were accepted, the PE’s figure would not be heavily
affected; the only exception would concern allowed objective reduction of deductible expenses, which otherwise would be close to gross
income. By saying “no” to the nexus or economic presence and to
the PE’s broadening, the willingness of redirecting base erosion and
profit shifting to its ordinary state - referred to real economic activity
and allocation of truly obtained profits- would be denied.
Concerning preparatory and auxiliary activities, it is evident
that, in its current form, it is an anachronism; the digital or digitalized company has turned those activities into centers of value and
wealth creation.

42. The International Monetary Fund.
Taxation and “digital economy”
The IMF published in a recent paper, some brief references to
taxation and “digital economy”, which anticipate a future guide
line on its international discipline221.
221. IMF, Spillovers in International Corporate Taxation, may 9 2014, p.48.
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One of the first notes it alludes to digital economy denomination, preferring “economy digitalization” rather than “digital economy”; the activity revealed by Internet does not supports its closing
into specific sectors (social networks), because it embraces every
type of business activity. The reference is correct, in fact digital
economy transcends service’s providers of contents, although it
does not deny that, currently, this providers are the ones revealing
the lack of taxation upon themselves and in relation with non-digital, digitalized enterprises. The conflict arises between intangible
business models, creator of the neither material nor physical added
value, and the conventional legal norm, which is more attentive to
physical presence.
The second reference alludes to a work done less than ten years
ago, in which it was ensured, particularly by OECD, the adequacy
of traditional tax concepts in order to ensure fiscal neutrality between physical and e-commerce transactions. Problems were relativized because, in terms of consumption tax, they were urgent
but not fundamental, while problems concerning direct taxation
were crucial, but not urgent. In this regard, the preference was directed towards general sales taxation (VAT). However, nowadays
the problems concerning corporate income’s taxation - which are
fundamentals - are becoming urgent, more complex and controverted222.
The direct remote sale of physical goods to end-users, is seen
as one of the VAT’s main practical problems, although it is solvable
from a conceptual point of view. Indeed, the concept used is quite
poor, because it does not refer to the electronic transmission of digital goods for their final consumption, but only to physical goods.
The experience of the US is wide and suggestive. This limitation
is evident in relation to the place of goods’ provision, which is less
obvious in case of non-physical, digital, virtual, electronic goods.
The final consumption is the best alternative to the digital good’s
location. The orientation regarding the new VAT rules in force in
the EU from 2015, expressly embraces the consumer’s place as
place of supply, where the consumer “consumes”; the USA also
follows this line in terms of sales tax.
222. IMF, cit.p.48.
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The digitalization is more demanding in direct taxation. The
localization of intangible factors, ordinarily situated in low or tax
free jurisdictions and whose value is absolutely arbitrary -in order
to justify higher returns in form of services or royalties… “from the
real place where the production takes place to the place where the
asset is meant to exist” - is also a good example of abusive transfer pricing. The tax leakage through intellectual capital mobility,
which generates the greatest profits, encounters international tax
rules not considering it, because they are anchored in the physical
or material presence of the territories to which they are extracted223.
The problem is the necessity to determine where the company
has an “economic presence”- not physical - which is source of its
profits and value. A company produces profits, disabling the source
country from every reparation since it does not act through infrastructures located or employed in that territory. The servers’ localization is transformed in an “anachronism”. This leads to consider
if the company’s taxation should not move to the consumption and
consumers’ localization. Hence, the question is whether the country
from which profits are extracted without physical presence should
have rights upon the part of the taxable base which was generated
in its territory. It is necessary to examine a “virtual PE’s” concept
or at least, to reduce the requisites, as in the case of preliminary or
preparatory activities - now excluded- which would give place to
the permanent establishment.
As far as these results are melt in sales able to create company’s responsibility, the international fiscal architecture’s change
should be profound224.

223. IMF. cit.p.49
224. IMF .cit., p. 50. An obligatory mention is to the creation of value by users and
how to measure it.
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CHAPTER IX
VAT’S TEACHINGS

43. vat’s teachings. the vat in the
European Union
In 1998, the OECD adopted specific Framework Conditions
concerning consumption taxation and electronic commerce225.
•	Cross-border taxation rules in terms of consumption accept
the taxation in the jurisdiction where the consumption is
concluded.
•	To the effects of consumption taxation, the provision of
digital products should not be treated as delivery of goods
but as service provision.
•	When companies, inside of a country, acquire services and
intangibles from abroad, reverse charge, self-assessment
and other equivalent mechanisms should be employed, in
order to give an immediate protection to their revenue base
and to the competitiveness of domestic producers.
The precise indication transcends the taxation on consumption.
There are no insurmountable obstacles able of hindering the criterion’s extension to every form of digital economy’s taxation. If the
linchpins of algorithm, free labor, human and material infrastructure, are accepted in the country of destination then the reasonable
consequence is the nexus identification, of economic presence, in
the place where a greater added value is created.

225. OECD, Committee on Fiscal Affairs, Electronic Commerce: Taxation Framework Conditions 5, 1998.
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Moreover, if income can also be perceived as expense or consumption, proposals to treat income as expense (Kaldor, Meade)
could be taken into consideration. Between taxation on consumption and income tax, there are no impeditive legal mechanisms able
to block the effects of one over the other or vice versa.
The digital goods’ characterization as a service points at the
transaction’s true nature and, at the same time, avoids the controversy regarding multilateral trade and physical control of material
goods.
Finally, the reference to tax base erosion (and profit shifting) is
prophetic - for its time - because the only dominant reality in the current discussions on digital economy, is the wide number of opportunities that are granted to transnational companies in order to avoid and
evade taxes in both the state of source and the state of residence.
The OECD enunciates two orientations regarding transactions
among companies and transactions between enterprise and enduser.
In transactions among companies, the place of service should
be the place where the receptor has its business presence, unless
competitive distortions or tax avoidance take place. That is, the
permanent establishment can be relegated as far as it does not protect the tax base of the country of destination.
In transactions between enterprise and end-user, the place of
remote service sale is where the user has his residence.
The remote sale to the enterprise of another country or to the
end-user, entails granting the right to tax to the country where the
consumption is produced. This criterion cannot be applied exclusively to VAT, because it projects its answers upon every other
form of tax, in particular upon corporate profits, as it responds to
the nature of the digital good’s service.
In 2014, the OECD was concerned about “the individuals’
ability to buy online and the company’s ability to sell worldwide
without the need of having physical presence in the consumer’s
country”226.
226. OECD, Tax challenges…cit.p.59
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The first of the references is about exemptions on the exportation of low value goods, which trespass countries’ borders without
VAT, opening tax avoidance opportunities and reducing countries’
public resources.
The second, and most important, is about remote sales to consumers, given the difficulties of implementing the VAT’s chargeability to non-established non-residents. This - as well as in the US
- postulates the necessity, for the remote seller, to register, collect
and remit money according to the rules of the jurisdiction where
the user (consumer) resides.
The digital good’s spatial nature provokes administrative challenges for the enterprise’s identification, for the determination of
its activities and for the user’s information and identification.
The EU Directive 2006/112/CE of the 28th of December, 2006
and the subsequent amendment of the Article 58227, regulate the
treatment of electronic service provisions to users.
43.1. C
 ONCEPT, QUALIFICATION AND CLASSIFICATION OF THE
ELECTRONIC SERVICE PROVISION

The Implementing Council Regulation 282/2011 of the 15th of
March, established the rules enforcing the Directive 2006/112, by
deepening in its definitions.
The electronic service provisions include services provided
through Internet or through an electronic network which, due to
their nature, are basically automatized, require a minimal human
intervention and have no viability outside the technology of information (Art .7.1.).
•	General provision of digitized products, including software, modifications and updates.
•	Services consisting in offering or supporting the presence
of companies or individuals in an electronic network, such
as websites or a web pages.
227. EU Directive 2008/8/CE 12-2-2008.
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•	Automatically generated services by computer, through Internet or electronic network, in response to specific data input performed by the customer.
•	Grant for consideration of the right to trade goods or services in a website working as an online market, where potential buyers perform their offers through automatized means
and the sale is communicated to the parties by e-mail, automatically generated by a computer.
•	Internet service packs linked with the information, where
telecommunications component forms an ancillary and
subordinate party (i.e. packages of services that go beyond
the simple Internet access and include other elements such
as content pages with links to news, weather, tourist information, play spaces, shelter sites, access to online discussions, etc.).
Excluded services comprehend communications, broadcasting, television, Internet and World Wide Web access and advertising services (Art.7.3.).
The Annex II of the Directive 112/2006 indicates electronic
services or services electronically provided, subsequently completed by the Implementing Council Regulation 282/2011 (Annex
I, Article 7).
•	Provision and accommodation of web sites, remote
maintenance of programs and equipment:
a) Accommodation of websites and web pages.
b) Remote, automated and online maintenance of programs.
c) Remote system management.
d) O
 nline storage of data allowing the collection and the
electronic obtainment of specific data.
e) Online provision of on-demand disc space.
•	Software provision and updating:
a) Access or download of IT programs, e.g. program for
management/ accounting or antivirus programs and their
updates.
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b) Programs for blocking advert banners’ downloads (abd).
c) Download of drivers such as those allowing the connection among the personal computers and peripheral
equipment e.g. printers.
d) O
 nline automated installation of access filters for websites.
e) Online automated installation of firewalls
•	Provision of images, text, information and database
availability.
a) Access or download of desktop themes.
b) Access or download of photographic or pictorial images
or screensavers.
c) Digitalized content of books and other electronic publications.
d) Subscriptions to online newspapers and magazines.
e) Weblogs and web site statistics.
f) Online news, information on traffic and weather forecasts.
g) Online information automatically generated by computer
programs after a specific data input by the customer, as
legal and financial data e.g. continually updated stockexchange information.
h) Provision of advertising space e.g. banner ads on a website/webpage.
i) Use, search and internet directories engines.
•	Provision of music, movies and games (including gambling), political, cultural, artistic, sporting, scientific
and entertainment events.
a) Access or download of music for computers and mobile
phones.
b) Access or download of jingles, excerpts, ringtones, or
other sounds.
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c) Access or download of movies.
d) Downloads of games for personal computers and mobile
phones.
e) Automated access to online games relying on Internet or
other similar electronic networks, where players participate from different places.
•	Provision of distance teaching.
a) automated distance teaching depending on Internet or on
similar electronic networks for functioning and whose
provision does not require - or almost does not require
- human intervention, including virtual classrooms, except when Internet or similar electronic network are used
as simple means of communication between teacher and
student;
b) Online exercises performed by students and automatically corrected without human intervention.
There is an exception in the area of electronic services which
says that a mere e-mail communication does not mean service provision through electronic means.
The exception does not have a great basis. The e-mail is a digital good, perhaps the most notorious among all, consequently its
nature of electronic service cannot be denied. It would be different
if the EU legislator, for some reasons, imposed the factual budget
exemption, but it seems obvious that it is the opposite of what is
established: an e-mail is in itself an electronic service provision.
If for instance, in the future, a bit tax could be discussed, then a
part of its tax base would be based on the e-mail qualification as a
service228.
Electronic service provisions are the ones which are supplied
by Internet or particular networks. The activity’s qualification identifies the provision of digital goods with service provision. These
are automatized services which do not require a personal revision
or intervention when they are started or when responses are gener228. K.Kisska-Schulze, The future of e-mail taxation in the wake of the expiration
of Internet Tax Freedom Act,American Business Law Journal, 51.2.2014.
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ated by the system. The electronic communication is limited only
to the information produced by data massages which are suitable
for the electronic exchange, without any or a minimal human intervention. The service category includes that of digital goods: the
electronic service integrates one or several software applications
and also images, sounds, data, facts or information, whatever the
combination mode.
Hence, the electronic service is every software or good involving an automated process without a punctual human intervention,
electronically transferred, including sound, images, data and facts
in digital form. Consequently, the remote access or the use of a
digital good is also comprehended in the concept (e.g. books, music, videos).
The electronic service is based on the same definition signs as
the digital good: information good, intangible, characterized by the
electronic transmission of data messages, in automatic and digital
form.
The lack of viability outside the information technology means
that these are virtual, space-less, indivisible products that are susceptible of being electronically transmitted. This means that a mere
access to the service causes electronic transmission, without the requirement of physical or tangible transmission. They are products
existing only in form of informatics bits and bytes.
The digital service provision channels the problem of the provider’s business place. Indeed, the provision of virtual services in
the EU - once identified the country chosen by the taxpayer in order to declare, liquidate and collect VAT derived from sales, for its
eventual remission to the state of consumption - proposes a place
of “service performance” that is not necessarily linked to the localization of the technological equipment or to the place where an access to information can be implemented. The idea of a virtual permanent establishment leant on the multi-localization of sales, may
apply the discipline to those network companies that exist only in
Internet, lacking a permanent establishment and a fixed physical or
material business place for its realization. The electronic service
provision does not seem to be linked to the presence of a permanent or a non-transitory establishment.
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43.2. PLACE OF SERVICE PROVISION.

The place of service supply to customers who are established
or have their domicile or habitual residence in a Member State, by
an entrepreneur who has the headquarters of his economic activity outside the EU or has a permanent establishment outside de
EU - from where he performs the provision of services - or who is
domiciled outside the EU, is the place where the user-consumer is
domiciled or has his habitual residence.
Correspondingly, the Article 59 of the Directive establishes
that the place of provision of electronic services for non EU users
is the place where established their domicile or residence.
Hence, the consumer localization determines the realization of
an electronic service performance. The importance of the rule is
that it states a basic approach that will be necessary for the VAT’s
determination and enforcement affecting various services, especially the electronic ones, both for those who are established within
the European Union and those who are not.
43.3. MINI ONE STOP SHOP (MOSS)

From 2015 the services are taxed in the state where the consumer resides, regardless of the residence of the taxpayer providing the service. It is the starting point of what is known as MOSS
(Mini One Stop Shop), based on two schemes applicable to persons
(individuals or corporations) established in the EU and to persons
(individuals or corporations) who are not established in the EU229.
Every operator providing electronic services to consumers,
lacking of a VAT identification, must opt for the identification in
only one member state.
A non-established taxpayer is this who does not have headquarter or permanent establishment within the EU territory or who
is not obliged to identify itself.

229. Council Regulation 967/2012 of the 9th of October 2012, amending the Implementing Regulation 282/2011, schemes for non-established taxable persons.
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The State of identification is the one elected for declaring the
beginning of the economic activity and the State of consumption is
the place where the electronic services provision takes place.
The non-established taxpayer providing services to a customer
domiciled within the EU, may apply for a special regime. When
the non-established taxpayer apply for this regime, he (she/it) must
declare through electronic means the beginning of his (her/its) activities to the state of identification, consequently, he will receive
an individual number of identification.
The non-established taxpayer, will have to present to the state
of the identification a quarterly VAT return by electronic means,
independently of whether he provided electronic services or not.
The VAT return must include the identification number and, for
each consumption Member State in which the VAT was charged,
the total value - VAT excluded- of electronic service provisions carried out during the period to which the statement relates, as well as
the corresponding total amount of taxes. VAT rates and overall tax
due, must also appear in the return.
The non-established taxpayer will pay VAT when VAT returns
are presented. The payment shall be made in euros to a bank account designated by the identification Member State.
The non-established taxpayer shall keep a record of the transactions included into this special regime. This record must be sufficiently detailed in order to enable the consumption Member State’s
tax authorities to verify that the VAT return is correct.
Under the MOSS scheme, the taxpayer registered in the “identification state” remits by electronic means the declarations concerning electronic provisions of telecommunications and radio
communications to users residing in other Member States, the so
called “consumption state”, together with the corresponding VAT.
Returns and payments are transmitted by the identification state,
where the taxpayer is registered, to the corresponding consumption
state.
Taxpayers may opt for the MOSS, both if they are established
in the EU territory (Union Scheme) and if they are non-established
there (Non-Union Scheme).
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The Union Scheme individualizes the taxpayer or the PE established within the European Union. The Non-Union Scheme individualizes the taxpayer who is not established into the EU, not
having a fixed PE and lacking of identification number and communitarian VAT register.
The service provider collects VAT and remits it to the tax authority of the identification state which, in its turn, sends it to the
tax authorities of the consumption state, i.e. the consumers’ place
of domicile.
If VAT is unpaid or incorrectly paid, with regard to the due
amount, identification and consumption states have the power to
facilitate VAT collection and to ensure the payment of the due
amount. The first state rapidly announces that the payment has not
been effectuated properly, from this moment the second state, the
consumption state, is responsible for the tax enforcement.
The consumption state’s configuration can be easily transposed
to the corporate profits’ taxation. In fact, the sales of electronic services in another country or in other countries may be identified by local
users in order to measure the resulting gross profits. The same VAT
mechanism can be transported to direct taxation without any apparent
problem. The only differential point is that the remote seller would
get a gross income, as it lacks of physical and material presence, and
there will be a limited (or none) deduction of losses or expenses, but
this is what is currently happening with unilateral laws granting this
treatment to companies which obtain yields in other countries without
a permanent establishment. In the end, the economic presence, the
market usability, leads to the taxation of the virtual presence.
If a specific virtual PE’s elaboration occurs, it will promote
the gross income’s reconversion into net income. This will be significant, especially in the area of electronic services. However, it
requires multilateral agreements aimed at enforcing the apportionment formula among those countries in which the economic activity is carried out facilitating factors such as the sale.
The qualification of operations as electronic information services allows to geographically situate the activity in the place where
its use is optimized, that is, where the value is created. Therefore,
one of the consequences deriving from the approximation of tax
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base erosion and profit shifting, leads to focus in the source a significant part of the whole value’s creation. It is true that it would
be applied on the gross income and it would be conditioned to an
apportionment formula combined among different countries; nevertheless, remote transnational agents’ subjection and fair tax apportionment in every country will be achieved.
The EU Directive 2008/8 of the 12th of February, 2008 with
some modifications that do not substantially alter the EU Directive
2006/112, except in some specific aspects (e.g. removal of VAT
on electronic services applicable to non-resident consumers; redenomination of some definitions, electronic services or services
electronically provided), advances towards the construction of a
single point of electronic contact for VAT identification and declaration of companies performing economic activities in countries
where they are not established.
The Council Regulation 904/2010, of the 7th of October, disciplines the administrative cooperation and the struggle against VAT
fraud, particularly regarding the automatic - and upon request - exchange of information among Member States.
43.4. O
 PINION OF THE COMMITTEE OF EXPERTS ON THE EU
DIGITAL ECONOMY TAXATION.

The general approach is the principle of destination country
in the provision of all kinds of goods and services230. This means
the strengthening of the discipline on record and collection attribution to the seller (One Stop Shop). From January 2015, the new
regulation on electronic services provision and MOSS are in force.
It is necessary to ensure the reform’s success through an intense
communication inside and outside the European Union. The digital
technology can be useful for ensuring the regulation’s effectiveness, for example, by providing online database on VAT tax rates
applicable to the States where products are sold or by enabling providers of third or EU countries in order to achieve a “certification
of compliance” for their website.
230. Report of the Committee of Experts on the Digital Economy Taxation, 28-52014, p.36.
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The Group suggests an extension of the MOSS for taxing remote sales in the country of destination - with a unique return and
payment in the provider’s Member State - and some simplification
measures in VAT implementation in terms of exchange of information, taking into account small-scale sales.
One of the most interesting ideas is the proposal for the OECD,
aimed at establishing a global applicable standard of destination
country’s principle in the consumption country, for implementing
the Model Convention on double taxation. Or, extending the DTT’s
tax coverage, by incorporating consumption taxes with income and
capital taxation. The inclusion of consumption taxes in treaties’ information exchange clause, the reference to registry obligations
and the remote seller’s remission, are also suggested.
In conclusion, it can be said that the adoption of a similar
treatment criteria for both the digital good and its physical version
(books, newspapers), assuming the application of the same VAT’s
rate - preferably general and not reduced - , seams wrong. It is obvious, it was already said, that the digital good cannot be compared
with the physical good, because it always leaves a value for the
provider which is different from that of the physical or material
goods. Therefore, the similarity has no justification as both goods
are essentially different.
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CHAPTER IX
THE DIGITAL BIOSPHERE

44. The digital biosphere
the dynamic of the diversity along with the complex interaction among law, rules, cyberspace and network can be analogous
to the Earth biosphere concept, the life zone going from the deeper
core of the Earth to the atmosphere. Internet is a human creation
of the digital biosphere.
Cockfield, starting from the digital biosphere, develops a suggestive rationalization effort among law, reality of things, Internet
and cyberspace. Tax rules should take into consideration that the
network of networks, Internet, is a cross-border factor, intangible
and anonymous. Additionally, it comes to information goods manifested in digital forms. From a tax standpoint, the digital good of
information worsens the risk of delocalization to low or zero tax
jurisdictions. This becomes evident with the migration of intangible
digital assets to tax havens. There is a global forum, created by Internet, which transcends borders and ignores physical intermediations,
operating through the transfer of goods, services or digital information: “a new world of bits and bytes”; a forum that respects and protects, in its relevant aspects, the anonymity of cyberspace users. The
cyberspace is the human universe that spins around Internet: forums
built by interaction upon commercial and non-commercial values.
The balance of the tax law should allow its adaptation to Internet’s nature, the protection of the real world’s rules and the assurance of a non-disproportionate intrusion into human, social and
economic forums using it.
Tax law collides with physical nexus, limited concept of PE
and, above all, with harmful tax competition and profit shifting
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through intangible assets…“rules and traditional principles ignore
the network’s nature and fail in the protection of the real world’s
rules”. Examples of the mentioned assertion are the remote seller’s
discipline omission in the US jurisdiction and the current aggressive tax planning concerning digital economy’s intangibles, by
shifting profits and creating expenses for tax minimization purposes, . The author, as mentioned before, expresses its preference towards the taxation in the state where the consumption is concluded
and towards the apportionment formula applied in the US231.
Cockfield imposes a scenario that can be identified with digital good: cross-border, anonymous, intangible, of information. The
reference to the biosphere implies, a necessary emphasis on the
complexity, interconnection and interdependence of network’s elements, networks and nodes connecting and linking them. In other
words, the biosphere exhibits the systemic global characteristic of
the digital environment. The allusion is relevant because Internet,
as climate change or financial and banking agents behavior in the
financial crisis of 2008 provided an evidence of systemic risk, of
negative externalities that can or could affect markets, social organizations and public entities (the cyberspace) as a consequence
of the drop of digital systems and the implosion of some elements
spreading the rest of the system.

45. Systemic risk and Internet
the network, in its most basic definition, is based on two concepts: nodes, as individual parts, and links between them; the result
of the relationships between nodes and edges. A node, being the
number the describing element of the relevance degree, can have
one or more links: from the one that has several and multiple connections to the one that has just one or few of them.
The health of the network depends on its strength, on its resistance against nodes and connections failures. Small changes can
significantly alter the survival of the system. The failure of some
elements causes contagions or infections to others; the systemic risk
231. A.J.Cockfield, Designing tax policy for the digital biosphere, cit.
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- a state of network crash due to the drop of its components - may be
avoided only when the network’s robustness and resistance prevail.
The network of networks explains the vicissitudes of every
kind of complex system, whether financial or environmental. As
a matter of facts, it is not useless to think about a scenario untied
by internet action protocols, a genuine globalization’s product susceptible of both negative and positive effects. The digitalization’s
geometrical spreading operates through a reduced number of providers with a universal ramification. Although the network of the
networks is a robust system, it can be also fragile and subject to the
eventual perturbations of its principal agents, cloud development,
high frequency trade and international spread of difficulties that
might arise.
The network of networks, alone, is not a sufficient guarantee of
interoperability among participating agents and among users. All
the topics are on the table: cybersecurity, data protection and privacy, multilingualism, challenges to the public order deriving from
organized crime, terrorism and crimes against children.
That is, the network of networks is critical, but at the same
time, what would happen in the globe with its systemic crisis?
Internet is a global public good, therefore, its own law is
not sufficient: the code is the law. An internet global governance
through common principles shared by governments, private sector, civil societies and international organizations able to frame its
development, expansion and use, can be vital. Consequently, a reflection on the legal discipline, including taxation, biosphere and
digital good’s, is compulsory.

46. Law and technology. The code is the law
Internet is hardly tamable for simple solutions. The total digitalization of the human activity and its interaction with rules, space,
values and non-commercial and commercial interests suggest the
need to establish, if possible, a charter of guiding principles, based
on the digital good’s idea and transcending its concept. From this
perspective, the law is interest and value expression, imposed on
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the pure digital technology or, on the contrary, the technology is
law, internalizing its other peculiar interests and values.
In any case, the law cannot leave Internet, the digital biosphere,
to its own will enthroning the deregulation. The financial crisis of
2008 has shown that the derived negative consequences are dangerous for all countries, users, markets and institutions. This does
not imply an obstacle or a betrayal to the idea of freely circulating
information’s good. It only means that a cautious systemic approximation, hampering the absolute predominance of the economic
value belonging to agents, social networks and countries, is necessary. Cockfield says that “the law must show us how to determine
when interests are violated by the technologic change”232.
It is true that from a legal perspective the law takes a broad
horizon concerning the issue’s discipline, because it calls on other
multiple interests and values which make but do not exhaust the
regulated technology. The legislator is the one who assumes the
principles of neutrality, privacy protection, restriction on illegal
or criminal uses and protection of the most vulnerable persons. In
fact, if the scope is the creation of a propitious environment for the
innovation and the extension of a global and opened Internet, the
technology is the law (“code is law”)233.
According with Lessig, “code is law” means that the code is
the regulating factor, the software and the hardware that make the
cyberspace the way it is. This code sets the terms under which life
is experienced inside the cyberspace. The basic internet code implements a type of protocols called TCP/IP (Transmission Control
protocol/Internet protocol). These, according with the author, are
the protocols which allow the exchange of data between interconnected networks. The exchange occurs without the network’s
knowledge about data contents or with no idea about who the sender of the data bit really is. The code is neutral for what concerns
data and ignorant with respect to users.
Internet is a media. People do things on internet. The cyberspace, conversely, exists not only for “doing things” but also for
232. A. Cockfield, Towards a law and technology theory, Manitoba Law Journal
30, 3, 2004.
233. L.Lessig, Code. Version 2.0, 2006. New York.
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turning lives into something different, better. Life inside the cyberspace is regulated through its code. The same occurs inside Internet.
Our options are not “regulation” or “non-regulation”. The code
rules and implements values (or not). People choose how the code
performs this kind of things. People write the code. Hence, the
election is not on whether people will decide over the cyberspace’s
regulation or not. People- the codifiers- will do that234.
The regulator is what Lessing calls “code” – the instructions
incorporated in software and hardware which make the cyberspace
the way it is. This code is the environment built with social life in
the cyberspace. It is its architecture.
Is the technology able of incorporating the required collective
regulation? Or can it be achieved through the regulation of applications connected to protocols sustaining internet and the cyberspace?
Technology is law and technical code editors become legislators, determining what people can (and cannot) do: “when commercial interests determine the architecture, a special kind of privatized law is created” (Lessig).
The legislator cannot be subordinated to the technical legislator: the cyberspace should internalize the collective, public goods
which can be assumed by the code drafters or not. The commercial
values do not necessarily identify other non-commercial values
promoting a certain scale of priorities to which the technical code
must be adapted.
The only option is accepting that values underlying

the code
are based on collective decisions or on encoders who decide it instead of us.
The same criteria is shown with respect to the cybernetic architecture, partially characterized by the ubiquity and the non-territoriality, which requires a necessary global approximation of discipline: the technical architecture does not provide its self-regulation
234. L.Lessig, Code is Law.On liberty in Cyberspace,january-february 2000.,Harvard magazine.
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if it is not combined with opinions, users and social institutions of
transnational states. In sum, the values, come from a frame which
is different from the one of the technical code drafters235.

47. Taxation and the law of the cyberspace
R. Azam explores the taxation of electronic commerce and the
cyberspace law through an integrative proposal of model adaptation236.
The model’s proposal is based on four elements. First, income’s
and residence’s classification should be postposed to the court interpretation before applying a new legislation. This is what happens
with intellectual property law, criminal law and trade law in the
cyberspace. Second, the introduction of new rules, based on parties’ localization in the transaction, would be necessary in order to
determine the source of profits. Third, the tax enforceability should
adopt and be adapted to new technologies. At last, the international
consensus should be embodied in an international tax convention.
The author’s proposal is not irrelevant, but it is neither defined
nor precise. The link between technical code and law cannot be left
to the unique discretion of jurisprudence. The autonomous legislator should establish a line of criteria inspiring regulatory measures,
according to Internet values and principles and assuming that it
is necessary for avoiding the overflowing of commercial interests
upon every other objective. The portfolio of internet governance
principles is too important to be left solely in the hands of jurisdictions. The idea of fixing source elements in a strict form is based
on users. The PE of a foreign enterprise located in another territory
has no fixed headquarter other than its relation with the users of its
services. It is true that there is an enforceability problem with the
tax due, but some of the United States’ experience suggests that
it can be electronically implemented, conferring responsibility to
235. E.Tranchez, L `emergence d ‘une lex electronica: quelle place pour l’Etat et
la nationalité?, Societé Francaise pour le Droit International, colloque de Poitiers, Droit
International et nationalité. Paris, 2012, p.499.
236. R.Azam, E-Commerce taxation and cyberspace law: the integrative adaptation
model, Virginia Journal of Law & Technology, University of Virginia, 2007, Vol.12,5.
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the remote taxpayer for what concerns tax collection, remission
to respective Tax Authorities and compliance with reporting obligations regarding local users consuming their services. Finally,
the multilateral agreement looks compulsory, because Internet is
not a circumscribed area only available for some countries, but the
expression of a collective public good whose discipline must summon private, public and social interests as a whole, for the conclusion and the overall consensus.

48. Principles of Internet global governance.
Civil framework
Brazil is a pioneer in the development of common principles
and consensus standards for Internet’s governance and use.
The Brazil’s proposal was presented in 2012 within the United
Nations237.
•	Freedom, privacy and human rights.
•	Collaborative and democratic governance, with the participation of different sectors of the society.
•	Universality.
•	Diversity.
•	Innovation.
•	Network neutrality.
•	Network irresponsibility. The action against illicit activities
must be directed against those who perform them.
•	Functionality, safety, system stability against possible
threats and vulnerabilities.
•	Standardization and interoperability.
•	Legal and regulating environment for preserving Internet
as space for collaborations.
237. CWG-Internet document for action. Brasil. Principles for the governance and
use of Internet. Geneve 8-11 june 2012.International Telecommunications Union.
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Additionally, Brazil in line with Chile and the Netherlands
took a step forward and adopted in the House of Representatives a
draft law - the 25th of March, 2014 - then enacted by the Senate the
23rd of April, 2014, disciplining civil rights and prohibitions of Internet’s civil framework under the invocation of an “open, neutral,
decentralized network” (Tim Berners-Lee)238.
The foundations of the text outlines principles, safeguards,
rights and duties for Internet use239.
•	Recognition of the global scale of the network.
•	Human rights and exercise of citizenship in digital media.
•	Plurality and diversity.
•	Openness and collaboration.
•	Free enterprise, free competition and consumer protection.
The adopted principles are:
•	Safeguard of the freedom of expression, communication
and manifestation.
•	Privacy protection.
•	Personal data protection.
238.Câmara Notícias. A Câmara aprova o projeto do marco civil da internet. Comunicâo. 25-3-2014; o Senado aprova o projeto de ley da Câmara nro.21 de 2014,23-4-2014.
239. In parallel, it is worth knowing the Document of the NETmundial’s website
system - April 22, 2014, Brazil - because it reveals the general agreement with the Civil
Framework Law.
- Identification of a scheme of common principles and important values contributing to Internet inclusive, multi-participative, effective and legitimate governance:
- Offline human rights in accordance with the legal obligations of human rights
treaties.
- Freedom of expression, without arbitrary interference.
- Freedom of association.
- Privacy.
- Accessibility, understandable for disabled persons.
- Development.
- Cultural and linguistic diversity.
- Uniformed and non-fragmented space: global interconnection, non-fragmented
and consistent, scalable and accessible, based on the framework of unique identifiers allowing the free flow of data packs.
- Security, stability and resilience of Internet as a universal global resource.
- Open architecture and collective voluntary collaboration.
- Facilitation of an environment of innovation and creativity.
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•	Preservation and safeguard of the network neutrality.
•	Stability, security and network functionality preservation
through technical measures consistent with international
standards and through the incentive to the use of fair practices.
•	Agents’ liability according with their activities.
•	Preservation of the participatory nature of the network.
The objectives are:
•	Promoting Internet access right for all citizens.
•	Promoting the access to information, knowledge and the
participation in the cultural life and in the conduction of
public affairs.
•	Promoting innovation and encouraging a wider dissemination of the new technologies and use and access modules.
•	Promoting the adherence to the open technological standards allowing communication accessibility and interoperability between applications and databases.
The users’ rights and safeguards are:
•	Secrecy and inviolability of electronic communications
and private documents, except when there is a court order.
•	Non-suspension of Internet connection, except for a debt
directly related to its use.
•	Maintenance of Internet contracted quality.
•	Constant clear and complete information regarding the
contract on service provision, with an express provision on
personal data protection, on access logs of Internet applications, as well as network management practices which may
affect the quality of the offered services.
•	Consent for the provision, to third parties, of connection
records and access to Internet applications.
•	Safeguard of the privacy and the freedom of expression in
communications.
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Among the fundaments, it should be highlighted Internet qualification as a global network for unrestricted and public use, for
enabling the communication of data among computers and other
instruments through different networks. The worldwide network
implies a marked proximity to the contribution, from each country,
to the configuration of Internet as a global public good, subject to
criteria of general use and non-exclusion.
Among the principles, the network’s assumption of neutrality is noteworthy. The defense of the idea of network’s neutrality,
arisen from Tim Wu, supposes the defense of the users’ rights to
use the network as they want. This idea implies a contrast with
the telephone monopolies controlling the access to the broadband.
This means that they could favor, by agreement, the traffic of data
deriving from some agents, for example in terms of speed and at
the same time retard the speed of the others. The exacerbated competitiveness within Internet considers the access to broadband as
its Achilles heel. The network access is part of the telecommunication’s old, monopolistic and anti-competitive world. They are
“broadband bottleneck”240.
The threat of big companies to the Internet market is evident in
the example used by Wu: imagine for a second that highways reserve
a lane for Ford vehicles. That would be good for Ford but not good
for General Motors. This does not reward the innovation, but the negotiating ability of the interested party. Internet’s key is providing
its consumers with the use they demand; the full right to access to
the content and to the application of their choice. There would be no
problems if there were no oligopoly among broad-band’s providers.
Unfortunately, the United States has just taken a step back, allowing the telecommunications companies to distinguish tariffs
according to the traffic’s speed; hence, the Wu’s prophecy become
real, in the sense that this is a tax on innovation mainly affecting
startups. In Brazil, during the World NET Assembly, the principle
of network’s neutrality was not adopted. USA, European Union and
big broadband monopolies break the network neutrality in a double
240. Tim Wu, Professor, Columbia Law School, House Committee on the Judiciary
Telecom & Antitrust Task Force, Hearing on “Network neutrality: competition, Innovation and Nondiscriminatory Access”, April 24, 2006.
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way, favoring transporting corporations and at the same determining means of transport capable of paying the differential tariff241.
The Brazilian law, in accordance with network’s neutrality,
prohibits that companies involved in data transmissions treat users differently, even when the contracted speed is mayor. Therefore, the companies cannot offer restricted access packs as e-mails
sounds and social network sounds or delay the data’s traffic. The
provider must treat in an isonomic form every data pack, without
content, origin, destination, service, computer or application distinctions (Article 9).
Finally, the right to Internet access is declared as an essential
right of the citizen. That is to say, that the legislator sufficiently
expresses that the common good and the freedom of access implement a real fundamental right of a global citizen and not only a
national one.
In fact, Rodotà asserts that the appearance of a common good’s
category overcomes the dichotomy of intellectual an private properties, countries, markets, local institutions, elaborating a definition
of fundamental global citizen right which transcend the category of
border and territory subject to each state’s supremacy: “when citizenship rights become the ones accompanying the person, regardless of his location , the individualization of this space, of this new
common, implies a stay in the world that certainly challenges the
opposing, national, purely identified citizenship”242.
241. Marvin Ammori, The FCC chairman’s many excuses, May 2, 2014, Standford
Law school center for internet and society: “It will be a mistake of historic proportions.
The proposal will nail a dagger into the heart of the American innovation because startups
cannot afford to pay Verizon (ATT, Cox, etc.) through fast routes in order to compete with
existing Webs’ giants. Second, it hurts the consumer. Until now we could use any website
without paying for the priority. If I pay Verizon up to 20Mbps, I can use it anywhere, except in those websites which pay Verizon. Third, it hurts the nonprofit sector and religious
organizations that cannot afford to pay that prices”. Fortunately, the Federal Communications Commission voted on February 26, 2015 a proposal that sets everything in the
right place thanks to the efforts of President Obama. The mentioned proposal prohibits
the telecommunications companies’ prioritization of Internet traffic among companies.
Therefore, it is a step backwards in favor of the network neutrality, which prevents that
-Verizon.ATT- carriers use the broadband for discriminating other companies by reason
of their economic power.
242. S.Rodotà, Il terribile diritto. Studilla proprietà privata e i beni comuni, Bologna, 2013, p.465.
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Internet access, is a collective global universal good, without
restrictions, which appeals to a fundamental right as reconstructive
and necessary element of social and de-territorialized links: like the
human right to water or food, it is a right belonging to everybody
and to nobody and should be managed according to principles of
equality and solidarity. It is the global citizen.
“It is the recognition of a fundamental right to produce a common, which, as already said concerning the citizenship, in this case
assumes a real global feature”243.
Finally, the Civil Framework Law, with an important fiscal
transcendence, establishes a normative hierarchy concerning collection and storage operations of records and communications with
regards to nonresident enterprises offering their services to Brazilian users, even without a PE established in Brazil.
Article 11 states that every collection, storage or deposit operation and every records, data and communications processing
by content providers and internet applications, when at least one
of this actions is performed within the Brazilian territory, must
lead to the application of local legislation, ensuring the respect of
privacy rights, personal data’s protection and communication and
records secrecy. This should occur even if activities are performed
by a legal entity with a foreign headquarter, when it offers services
in the Brazilian territory or when at least one of its members establishes a settlement in Brazil.
Interpreting by extension that the Brazilian approach admits
that the material presence in the country is not necessary in order
to remain subject to the compliance of local laws, does not seem
negligible: an economic activity manifestation in the territory is
sufficient. Definitely, it sounds like a virtual or economic presence.

243. S.Rodotà, .cit. p.469.
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CHAPTER X
THE DIGITAL TAX

49. Bit tax
Since the end of the last century, the United Nations suggested
the idea of a tax on e-mails (bit tax) in order to tax data sent through
Internet. At that time, before the boom of e-commerce, it was considered that a tax with a minimum rate could generate high revenues, aimed at alleviating the already perceived digital discrepancy
between rich and poor peoples. Telecommunication operators and
internet service providers would have been responsible for the tax
collection.
In 1996, it would have meant a tax collection of more than 70
billions of dollars, more than the whole Official Development Assistance of that year244.
The idea was originated in 1995 by Arthur J. Cordell245.
Cordell foretells what is now announced as a global problem
under the emerging globalization and the massive diffusion of information technologies. This directly leads to the states’ tax base
erosion: “Digital networks are insensible to distance. The digital
data may be stored everywhere, sent everywhere, manipulated in
every place and sold to every place”. The author understands the
impossibility of knowing and collecting domestic taxes.

244. United Nations Development Program, 1999, p.66. J.A.Paul & Katarina Walhberg, Global taxes for global priorities, cit.p.18, March 2002; G.Brock, Global justice. A
cosmopolitan account, Oxford, 2009, p.134.
245.Arthur J.Cordell, New taxes for a new economy, Government Information in
Canada, Vol 2,4,1996; Taxing Internet: The proposal for a bit tax, International Tax Program at the Harvard Law School, February 14, 1997.
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•	Technology encrypts and strengthens the commercial secret and the opacity of the activity in the place where the
business is carried out.
•	Transnational enterprises take advantage of the new technology in order to shift their profits to low or no taxing
jurisdictions.
•	The deregulation and the limits of states facilitate noncompliance with tax obligations and aggressive tax planning.
“The new wealth of nations must be found in trillions of digital
information’s bits through global networks”.
The new wealth generates a production whose result is unattainable for governments. Therefore, the new tax’s purpose must
choose, as in the old economy, the networks through which digital
traffic is displaced. Before there were trains, roads, now there is
the information’s highway. We should imagine a tax taxing digital
traffic turnovers. This is not different from a fuel tax, a toll payment or a patent vehicle license. The normal excise is not applied
ad valorem, but according to quantity, weight, and the same should
be applied for every information bit.
The bit tax, by analogy, taxes the digital traffic in the information highway through an electronic transmission unit, the bit.
Cordell’s proposal is to tax every bit of digital information
transiting in global networks with a tax rate of 0.00001 cents per
bit. Its collection would be made by common carrier of telecommunications, satellite networks and cable systems and it would be
liquidated country by country. All interactive information creating
a value would be taxed246.
Internet is not a fledgling industry, it is in full development
and productivity and it creates wealth and income from the use
246. A recent initiative explores the voluntary modality. In 2005, under the slogan
of fighting the digital division which affects 80% of the world’s population lacking the
access to information and knowledge deriving from Internet; the Global Digital Solidarity Fund was created upon request of Senegal. The resources derive from the payment
of 1% on the profit margin of a contractor - with a state - , arising from the information
technology.
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of global public goods. Its contribution to tax revenues cannot be
disproved by protection and fiscal immunity demands, because
it does not need them. On the contrary, the positive externalities’
consumption in the place where it is expressed and the request of
investments (prevalently public) for its expansion, oblige to establish a criteria of participation to the public expenditure and to the
revenue allocation among countries.
Cordell’s bit tax is a simple tax, easy to manage and to collect
and whose vocation is undoubtedly systemic and global. The author
is not sure of this, even when he propose it. The tax, should be a collaborative adventure, perhaps through the OECD, or through the G7.
The bit tax, as the Tobin Tax, is a brilliant creation. Indeed,
taxing the bit through digital traffic’s operators, even for a tiny
amount, can produce a huge tax collection. The tax management
and collection should suit the apportionment formula among countries according to their participation in the mentioned traffic and its
entitlement should not be outside the UN International Telecommunications’ scope.
In 1997, the EU’s commission examined the difficulties arisen
from intangible transactions within the global information traffic,
“some of which were invisible and only a part of them was detectable and finally incorporable or used in tangible goods or services”.
In the trade of intangible services of information, “where value notions are hard to be estimated or controlled, the taxation should
be based on the intensity of electronic transmission, for example
through a bit tax”. An explicit reference can be found in the paper
of A. Cordell and T.Ide, The new wealth of nations247.
Luc Soete, director of the Expert Group for the drafting of the
report of the European Commission on information society, published, with Karin Kamp, a document defending the “bit tax”. He
felt both surprised and displeased by the strong reactions against
the mere proposal of this tax in the report requested by the European Commission248.
247. Building the European information society for us all. Final policy report of the
high-level expert group. European Commission, April 1997, p.49, 50.
248. L.Soete, Karin Kamp. The “BIT TAX”: the case for further research, MERIT,
University of Maastricht, Netherlands, 12 August 1996.
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Scholars establish premises - about the digital traffic, becoming invisible and hidden to states, eroding their tax bases and revenues - that, in 1996, were not easily predictable. This obliges to
move tax bases upon tangible resources to the intangible ones,
hence, it seems logical to do it upon the bits and bytes of electronic
transmission.
The proposal consists on a tax levying a proportion of the
“intensity” of the transferred information. “The number of bits or
bytes is considered as a more representative unit in order to offer an
indication of the intensity of transmission similar to that of time or
distance”249. The unit of measure is the number of bytes, whether it
is a text message to a friend or an important economic transaction.
The information’s price and the price of the information’s use
are the methods that should be studied in order to establish the
amount of units of measures, a problem which currently affects the
use and the traffic of personal data and its value for those who own
and dispose of them.
One of the added virtues of the proposal is that, without reaching the limits of the Carbon Tax or the Tobin Tax, it is still useful for reducing negative externalities, such as trash information
or congestion of transmissions. The exclusion from its scope must
join community’s universal services, such as hospitals, education,
culture, social activities.
However, it should be said that its advantages transcend the
mere collecting purposes. Its importance in the differentiation between unwanted (spam) and deceptive e-mail (scam)250 should be
highlighted. In the US it is more than 68 percent of the entire electronic messaging. The bit tax would operate as a powerful deterrent to its harmful influence upon the informative pollution and the
congestion251. Nevertheless, its systemic and global nature shall be
249. L.Soete, K.Kamp,cit.p.5
250. The spam is the e-mail coming from an unknown source to a receiver who does
not know or cannot identify it and the scam is a deceptive or fraudulent e-mail claiming
the capture of personal data, including the financial or economic ones, for their legal or
illegal exploitation. The reference is to a million e-mails circulating and hindering the
activities of ordinary Internet users.
251. K.Kisska-Schulze, The future of E-mail taxation in the wake of the expiration
of Internet Tax Freedom Act, American Business Law Journal, 51,2, 2014, p.341.
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highlighted. The application of properly managed fiscal resources
would serve to face with Internet diffusion and the broadband establishment in the whole planet.
Recently, Gordon Wozniak, alderman of the city of Berkeley,
California, suggested that something like a bit tax should exist:
“it might be a penny per gigabit and still it would raise billions of
dollars per year and also a small tax on e-mails should be applied
in order to discourage spams”. The collection should be used for
Internet highway’s management and maintenance. This would be
analogous to the tax on gasoline aimed at preserving “material”
highways.252
The OECD in its recent report, considers a bit tax, which, according to the formulated public proposal, would levy the use of
the websites’ broadband. The tax would be based on the amount of
bytes used, also incorporating an element of progressivity through
different tax rates depending on the enterprise’s size or sales’
amount. The tax would be applied starting from a minimum threshold of annual broadband usage. The tax could be deducted from the
Corporate Income Tax253.

50. The global tax on Internet
R. Paris is one of the first authors facing the global problem of
Internet and international taxation254.
In his explanations, he points out the exponential growth of
Internet; the challenges caused by its deterritorialization to every
tax system; the states’ solitary, unaccompanied, task of internet’s
regulation and finally, the necessity of a coordinated international
cooperation, because Internet is, by nature, a global process.
The author’s perception appears accelerated by events.
252. Wozniaks-email-tax-good sense or nonsense, Berkeleyside. com, 7-3—2013,
Emilie Raguso; K.Kisska-Schulze,cit.,p.357.
253. OECD, cit. p.95.
254. R.Paris, Globalization of taxation? Electronic commerce and the transformation of the State, University of Colorado at Boulder, International Studies Quarterly,
2003, 47.
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Internet is a global public good in the society of information,
which still has to complete its universal scope and which is also an
extraordinary source of profits for content providers and telecommunication operators.
Internet’s global taxation is a systemic demand, because states
are the ones which create physical, technical, cultural and social
infrastructures, required by Internet’s traffic. As a result, a shared
costs responsibility emerges, for its expansion’s continuity without
pauses and in an open way to every country and to every person
everywhere. However, it should be said that Internet’s systemic
drop may be globally more severe than the financial crisis.
What would happen to hospitals, transports, food, media in
case of a global black out? And how a massive panic could be
avoided?255
R.Azam in a recent essay, posits the creation of a tax on profits
obtained from global e-commerce, addressed to the financing of
global public goods256.
The starting point affects every economic operation which is
totally or partially performed through Internet and concerning tangibles and intangible products or services.
The e-commerce tax is designed upon a tax base made by the
global income derived from transnational operations.
Azam suggests the creation of a global institution for its management and the assignation of resources aimed at financing global
public goods.
The author’s idea is suggestive. On the one hand, because it
reflects precisely that the exploitation of Internet’s advantages for
the sake of globalization contribute to stateless income’s creation.
It is not casual that, in the US - and probably in the rest of
states-, the corporate tax minimization schemes are concluded by
the main internet actors. However, even when this was not true, the
255. D.C.Dennet, Living without Internet for a couple of weeks ed. J.Brockman
Harper Perennial 2014.
256. R.Azam, Global taxation of cross-border e-commerce income, Virginia Tax
review, 2012, vol.31.
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provoked systemic externalities along with the telecommunications
operators demand a macro-prudence analogous to that provided to
the financial system or to the atmospheric pollution. Obviously,
this externalities positively contribute to the well-being and to the
social progress of all countries and communities, which may use,
communicate, inform and know through Internet protocol. Nevertheless, the risks which can be provoked by them constitute their
neighboring negative contribution: security, terrorism, organized
crime, money laundering and also tax avoidance, offshore industry increment and, dramatically speaking, the worldwide internet
black out in some circumstances.
Finally, broadband and internet international interconnectivity
costs cannot have repercussion only and exclusively on users.
Azam’s tax is a systemic tax, an instrument designed to face
the systemic crisis and to neutralize the systemic risks of Internet
agents. Internet is a globalization’s benefiting activity, which, due
to its deteriorated nature, ordinarily avoids taxation.
“The electronic commerce is the true global activity and uses
global infrastructures; therefore, applying a global tax on these activities in order to finance the global public goods, is natural, justified and efficient”.
Information and knowledge provided by internet is an example
of a global public good, whose value increases geometrically with
users and network nodes. Though, its development is not due to the
geniality of someone, because millions of dollars were invested for
its implementation and more money should be added for turning it
into an authentic universal service.
The systemic tax on Internet, according to the author measurement, would provide a tax collection with an estimated value of
3 billions of dollars. In my opinion, the doubts concern the suggested implementation modalities and the impact of the resources
obtained through the tax.
Azam proposes that e-commerce income tax must be the object
of a Global Tax Fund, designed for this purpose257 by a multilateral
257. R. Azam, cit., p.671.
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convention among countries, which would be the administrator of
the resources and of the expenditure impact. The expenditure application would grant stability to global environment, communication networks and Internet, financial stability and global diseases.
The creation of a specific fund of management and the tax application is impressive, though, at the present, it is impossible to
apply, because of the need of cooperation among countries with
different purposes and objectives regarding Internet governance.
USA, for example, would hardly agree to cede the domain over
Internet in favor of other countries that are discussing the issue,
like Russia, China or India.
However, tax establishment and resource impact could
strengthen the Internet system and network infrastructures necessary for its universal projection. The systemic internet preservation
and growth is, as until now, crystallized in the proposed systemic
tax collection.
The supervising and coordinating organization, should be the
International Telecommunications Union. The reason is that it is
the main international organization, belonging to the United Nations, which has the necessary experience, knowledge, representativeness and legitimacy in order to establish the necessary infrastructure and to vertebrate the supervision of Internet network’s
systemic risks.
The taxpayers would include telecom operators and ISPs (Internet Service Providers).
Article 6.1.3 of the current International Telecommunications
Convention provides an interesting premise as it calls on the ITU
intervention in order to avoid the double taxation on related services and telecommunications, ensuring a reasonable and fair application of tax rules. Though, it also relies on the mentioned intervention in order to avoid the double non taxation through tax
avoidance and evasion.
One of the draft amendments of the Convention, which is only
for informative purposes, states that national authorities are free
to levy taxes upon the whole in-coming and out-coming telecommunication traffic. However those taxes should be reasonable and
tax collection, when possible, should be applied directly on indus182
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try’s development (mod.45 6.1.3.). It should be mentioned that the
USA have objected this article, both in its current form and in its
emended version.
A universal access to Internet requires large investments in
broadband in order to neutralize the digital division between rich
and poor countries, because the real challenge consists of extending the universal service to areas and communities that are commercially not attractive for private agents.

51. Tax on collection, storage and sale of
personal data
First, personal data are the essential resource of digital economy.
Second- and determinant-, personal data collection is a phenomenon, qualified by authors as “unpaid work”. Data are collected with no monetary consideration. Users are enterprises’ complimentary collaborators.
The personal data is the most valuable currency of the millennium. That means that, from the minimum - name, last name
and address - to the maximum - income levels and consumption
profiles - data are collected, stored, and treated for their automatic
integration as source of profits of big internet companies.
Costless personal data are free in the Internet market and no
economic consideration is provided to data suppliers. Collin-Colin
releases an immediate consequence for this issue: “the fact that the
involved companies do not contribute through tax revenues to the
collective effort in the territory where their users reside and work
for free, is concerning”258.
Conversely, it is notorious that global internet companies pay a
minimum tax on their profits, in large part due to their own efforts
to minimize their subjection through tax arbitrage schemes, transfer pricing and localization in tax havens.
258. Mission, cit. p.2.
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Internet is not the magic of its companies. The user activity
which feeds it depends on public investment in education, social
security and communications, without prejudice to other investments in broadband networks.
A part of the discussion lies on the Corporate Tax reform, in
particular concerning the necessary modification of the PE concept
and its due globalization. However, a special interest, regarding the
proposal of a taxation on data collection, should be observed.
N. Colin says that data is the unique tax base postulation ensuring the neutrality through the whole digital economy: a tax that
does not necessarily have collective nature, but serving as stimulation for those companies which comply with regular and systemic
control of enforcement practices, favoring users’ empowerment
and innovation259.
It is a tax on data’s collection, similar to the Carbon Tax, aimed
at taxing every internet company collecting data through a regular
and systemic control of a undetermined number of users residing in
the territory of a country and which refuses to comply with requirements concerning data privacy and the strengthening of the users’
positions, in order to adopt informed decisions.
It is a tax whose ability to pay criterion does not belong to the
market. Conversely, its criterion is analogous to the tax on carbon
units or on corporate organization, based on allocation criteria and
chosen by the legislator upon indicators which lack market economic valuation. Its logic, according to authors, lies in the discouragement of practices not complying with the pursued objectives,
encouraging, through the same means, consistent practices.
The intended objectives are: protection of individual liberties,
access to new services, innovation on the market of digital confidence and promotion of productivity gains and value creation in
the economy260.
The relationship established between tax and data is determined by the maximum protection of users’ rights: those compa259. N.Colin, Corporate Tax 2.O: Why France and the world need a new tax system
for the digital Age, Forbes,28-1-2013.
260. Mission, cit. p.131.
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nies that do not respond to standards of data protection that, in accordance with EU Law, are higher than the current ones, are liable
to pay the tax.
The purpose of the tax is the personal data mass collection,
while its taxable event may be identified in the correct - conforming- use of personal data collected respecting the protection of its
holder’s rights. The conformity includes a broad and true recognition of the right of data restitution - if requested - to network’s
users.
Another criterion of tax payment could be the treatment provided by the enterprise to its users. Basically, it would be the null
or full recognition of personal data’s ownership, which would lead
to the taxation of those enterprises licensing the data in their possession and refusing their whole restitution to the legitimate holder.
In sum, it would be a didactical tax, useful for learning; it is
not a mere burden on data’s collection and it encourages good practices of local enterprises.
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CONCLUSIONS

The methodology of the digital tax is prior and necessary to
its institution. On the one hand, its discussion should be based on
Internet or on analogous networks and subject to legal principles of
internet governance; in particular, the network’s neutrality. On the
other hand, the answer must be global and systemic, since the digitalization and its exponential growth are irreversible: the network
is a global public good whose drop would be as catastrophic as the
financial crisis of 2008 or as the climate change.
The current proposals are excessively modest. The substantive
problems are far from addressing definitions that, certainly, are not
the traditional ones and which ought to modify solidly established
behaviors. Dematerialization, deterritorialization and never-ending
copy produce revenues destruction in every country, thus, without international consensus, the solution will be chaotic and - even
worse - ineffective.
The US expressed its clear prevention against every alternative to physical or material presence, alluding to the claim, of
some countries, for employing new business models as “pretext
for taxing more than the income arising from functions, risks and
assets located in those countries”. In point of fact, it is exactly the
opposite: the remote income cannot be taxed in these territories
because of the physical presence requirement. In addition, the US
proposed, as a solution, the use of VAT - which is absent in the US
tax system - in order to avoid the taxation on corporate income and
to apply charges on resident consumers261.

261. Stack, cit., p.3: “Thus, VAT countries may have a source of revenue from digital economy, without resorting to the income taxation, a new solution, overly complex
and difficult to manage”. Curiously the US advises on a tax which does not exist in its
system, preventing forms of taxation which are locally practiced by the US in relation to
the remote income of resident corporations.
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The source is the human base acceding and conceding its personal data, using and enjoying digital transmissions. Access, use
and consumption determine the digital presence territory by territory, country by country. This implies, first of all, that cross-border
and intangible headquarter of permanent establishment cannot be
reduced to physical presence or to digital presence strictu sensu.
Every remote operation through the electronic traffic should be
taxable, obviously, on the basis of a threshold excluding minimal
and occasional transactions. Likewise, preparatory, preliminary or
secondary activities assume an appreciation determining the location’s amount of businesses.
The digital presence shall be translated as “significant presence”, “economic nexus”, taking into account the limited or nonexisting physical presence provoked by digital economy, with or
without a permanent establishment. The tax avoidance through
physical or material permanent establishment represents the continuity of a figure that served as foundational paradigm of the international taxation of the late twenties, which undoubtedly favored
imperial powers. However, the mentioned figure has no future
without the adaptation to the current circumstances. The virtual
permanent establishment involves the net income of those obtaining income in another territory, whose nucleus is a human base
situated in that territory, comprehensive of every activity (preliminary, secondary) addressed to the market and performed through
branches, subsidiaries, dependent or independent agents.
The economic nexus without permanent establishment reveals
local market’s usability, taking advantage of its technical infrastructure and collective public goods provided - such as education,
skilled labor force - consequently permitting its justified taxation,
since it is the adequate way for taxing profits “where the value is
created and where activities are performed” (G20).
Searching for an alternative to the human base of consumption seems unreasonable, especially because there is no evidence
confirming that the value is created by the interplay of demand and
offer and that the value is a joint creation of enterprise and consumers. In theory, the algorithm is a co-creator, as well as the person,
however in its country by country (economic) application, the human base dominates value creation; without a human circumstance
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there is no value production. The interactivity does not reside in
the coexistence of consumer and enterprise in value creation, but
in the unpaid human work, that is the primary resource on which
the enterprise’s productivity is based. The calculation of the added
value chain mainly lies in personal data’s collection, storage and
treatment.
Intangibles are a test for the digital good, because they hinder their estimation and measurement; however, the same methods
used in non-digital economic activities can be applied to digital
economy. The multiplication of intangibles estimation methods reveals that, technically, their global -in the organization- and singular measurement and the establishment of certain parameters that
may be adapted as indicators, are possible262.
This involves the novelty’s measurement through new instruments that already exist and which may appreciate such a novelty
in its entire dimension. This kind of instruments may be also able to
ordinarily reflect themselves in fiscal, commercial and accounting
rules. The argument supporting that the intangible, being the asset
with the most important value, cannot be measured, lacks foundation. One of the most important methods is the real option: a flexible
initiative against the uncertainty and the volatility of intangibles.
The intellectual capital and, especially, the digital good respond to
the exigencies of compound real options, which assess investment
or disinvestment decision in highly complex projects developed at
different stages, each of which is a condition for the next one: a
flexible collection of options - deferring, expanding, abandoning,
reducing, changing -. The premium of the digital good decision anticipating or deferring, expanding or restricting, abandoning or
continuing, reducing or enlarging, changing or persisting in the
same model -; should allow the approach to options with a real economic substance, equally applicable to every other form of business
activity and, in particular to the transfer pricing of intangibles263.
262. T.Rosembuj, Intangibles. La fiscalidad del capital intelectual, Barcelona, 2003,
p.103. Here, the obliged reference regards the following globally known methods such as
market to book ratios, “q” by Tobin; calculated intangible value; Knowledge capital
scoreboard and value chain scoreboard. There are also non-monetary indicators suggested by K. Sveiby, Intangibles Assets Monitor and, especially, residual profit–split
or capitalization of expenses in R+D.
263. T.Rosembuj, Minimización del impuesto…cit.p.314.
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Insisting in the similarity between general goods or services
and digital goods, seems unreasonable. The difference resides
within the access. The mere fact that a person accedes the network,
generates value for somebody; whether because is giving his personal data, serving the economic profile, or permitting the gratuitous growth of a database assigned to third parties through new
users. Methcalfe and Quah, among others, highlight the importance of the number of users in a network as the new economy’s
outstanding sign. Personal data, as grain or oil, are the digitalization’s raw material. Their value, like in every other intangible,
is complex but not impossible to appreciate; some examples are
given by customers’ relational capital, economic organization’s
providers, human capital and goodwill. That value identifies the
wealth and the income obtained in a territory and the personal data
individualizes the taxable “ability to pay”. The same happens with
the emitted carbon unit in the context of the Carbon Tax.
The economic nexus within a multilateral apportionment formula framework seems to be the most adequate method for taxing
the economy’s digitalization. This does not imply the rejection of
the withholding at source through financial institutions participating in charge and payment processes. Anyway, in the absence of
a conceptually renewed permanent establishment, the subjection
should affect the gross income and not the net one.
The digital traffic is an information service and its result is the
digital good, intangible, of information. The economic compensation would be considered as business profit. The resort to intellectual or industrial property cannot justify its qualification as royalty,
because, unless exceptions, the license becomes a massive product
impeding users’ free disposal of the digital good. It cannot also be
forgotten that the massive production of copies, after the creation
of the IT expression or the invention, hampers the individualization and the identification of the intellectual property right. Furthermore, there is still the need to demonstrate if the creation or
the invention are not able to create the digital good’s value, starting
from the users’ co-creation or from the mere transfer of personal
data for commercial exploitation purposes.
The European VAT on electronic services provisions points at
the design of a digital traffic’s taxation that can be reproduced by
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every other direct or indirect tax. The remote sales may be registered, collected and informed by the headquarters’ state, by the
providers’ state and by the consumption state, without a mandatory
material or physical presence in the consumption country. If this
orientation were accepted, as it is in the USA, nothing would impede its replica in the profits’ direct taxation.
The adoption of the global standard of automatic exchange of
information proposed by the OECD, regarding the obligation for
financial institutions to inform on interest, dividends and capital
gains appearing in accounts and balances of their clients, individuals or entities, matches with the proposal of creating a reliable
network of extranet among Tax Authorities, made time ago by Arthur Cockfield264. It is a portion of Internet which is shielded from
the external access and extended to all participating tax authorities responsible for the mutual information transfer265. This would
allow the technological identification able to disclose the physical jurisdiction where users reside and the eventual creation of an
online International Compensation Fund facilitating the collection
process. The extranet, on the other hand, paves the way for the
apportionment formula of revenues among countries, because it
contains the necessary access to the information on profits derived
from cross-border activities: “Transforming Internet into a taxable
forum, governments would make sure that Internet is not used to
undermine their ability to collect taxes ...” (A.Cockfield).
If a choice among digital tax models were to be made, assuming their multilateral features, under a global, systemic apportionment formula - the Bit tax applicable on profits obtained by digital
providers or the tax on personal data’s collection, storage and
treatment - the preference should be oriented in the direction of Bit
Tax and tax on personal data. Both taxes can be easily implemented, have a wide recollecting scope and a minimal repercussion on
users. They also have the advantage of discouraging digital contamination and digital traffic’s congestion ensuring the recognition
of the value derived from a regular and correct use of personal data.
264. Arthur Cockfield, Transforming Internet into a Taxable Forum: A Case Study
in E- Commerce Taxation, 85 Minn. L. Rev. 1171-1266 (2001).
265. A.Cockfield, Walter Hellerstein, Rebecca Millar, Christophe Waerzeggers,
Taxing global digital commerce, 2013, The Hague, p.516.
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The itinerary should start from the basic unity: digital good
and International Trade Agreements are required in order to define its concept and its legal treatment within the US. The taxable
event configuration is the remote operation’s localization, access
inclusive, in the user’s territory where the economic activity is performed and where its value is estimated according to the number of
residents within the territory. The virtual permanent establishment
must allow the incorporation of data collected, stored and treated
in the country for its integration within the value chain. The tax deriving from multiple localizations shall be concordant to a formula
allowing its fair allocation on the basis of sales, wages and capital
(including intellectual capital). Otherwise, the selected sales factor
can be subject to wage and intellectual capital adjustments. The
model is well known in the USA and it will be soon known by
the EU through the VAT application upon digital provisions and
through the future introduction of the Common Corporate Consolidated Tax Base (CCCTB).
The standard and common global principle must be based on
harmful tax competition, tax base erosion and profit shifting. The
source is the only force attracting the digital wealth to the place
where it is created and where the added value arises. The multiplicity of sources and the plurality of origins recommend a global and
unitary taxation based on the digital tax’s apportionment among
states. No other available method, able to restrict tax arbitrage,
transfer pricing through intangibles or use of controlled foreign
corporations in low or zero tax jurisdictions, exists. The achievement of the global standard of automatic exchange of information
(OECD) should be observed in order to find similarities with a potential digital taxation global standard, eventually, in collaboration
with the UN International Union of Telecommunications.
“The new wealth of nations is to be found in the trillions
of digital bits of information pulsing through global networks.
These are the physical/electrical manifestation of the many
transactions, conversations, voice and video messages and programs that, taken together record the process of production,
distribution and consumption in the new economy....The value
that is added comes from interactivity. It is this value that provides the productivity in networks” (Arthur Cordell).
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POST SCRIPTUM
THE DIVERTED PROFITS
TAX IN THE UK

1. The Finance Act of the United Kingdom will establish a new
tax in 2015. The tax is “The Diverted Profits Tax” which, to a first
approximation regards profits diverted from its territory or, even
better, to the erosion of the tax base through profits shifting.
The main objective of the DPT is neutralizing the schemes used
by big companies (typically MNCs) that cause the erosion of the
tax base in the UK, avoiding their taxable presence and / or through
schemes among related entities (HM Revenue & Customs).
The amount of the tax is 25% of the volume of displaced or
diverted profits plus corresponding interests.
The tax responds to two types of behaviors. On the one hand,
the circumvention of the rules on permanent establishment by
foreign non-resident companies and, on the other, the creation of
artificial tax profits through transactions or entities lacking of economic substance.
The first assumption arises when a non-resident company structures its activities in order to avoid the physical presence through a
permanent establishment.
The circumvention of the taxable presence is applied to nonresident companies carrying out the provision of goods or services
to users in the UK, consequently, it is “reasonable to assume” that
its economic activity aims to avoid the implementation of rules on
profits obtained through permanent establishment.
The importance of this assumption, due to its originality, is
overwhelming, since it faces the realization of economic activity
without physical presence and capture profits specifically derived
from economic presence and market’s use, by the non-resident
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company. This is often combined with schemes of profits shifting
to jurisdictions with low or no taxation. It is called, in response to
its main protagonist, the “Google tax”.
The lack of physical or material presence does not impede its
levy. It is the main way leading to the configuration of the permanent establishment’s absence as a lesser evil, because it is understood that profits arising from the economic activity in the territory
exists due to the sale of goods and services to resident users.
There is a legal presumption that admits, as reasonable, the assumption that one or two conditions arises:
– the condition of asymmetry,
– the condition of tax avoidance.
The first condition is the tax arbitrage between non-resident
company and related entity, regarding the performed economic
activity. The operations increase the expenditures or reduce the
profits of a related entity and its final tax debt when the related
entity’s tax payment does not exceed 80% of the tax debt’s reduction resulting from the tax arbitrage practiced by the non-resident
company (“effective mismatch outcome”).
The scheme of tax arbitrage, asymmetric, should be completed
with the “lack of economic substance” of the transaction or series
of transactions between the nonresident company and the related
entity. First, if in the single operation the financial benefit of tax reduction is higher than every other financial benefit. Second, if this
is repeated also in series of transactions. Third, if it is reasonable
to assume that the design was aimed at ensuring a tax reduction,
regardless of whether, at the same time, it was pursuing a commercial objective, or not. In sum, the condition sets the premise
of tax actions whenever the value of the tax reduction exceeds the
financial or economic benefit.
The amount of profits diverted by the foreign corporation is
the amount that would be “fair and reasonable” to assume as taxed
profits if the activity were carried out through an ordinary permanent establishment.
It should be noted that the absence of PE ought to guide the
quantification of the tax base of the tax on gross profits, and not the
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net ones, because otherwise the allocation of incurred costs would
attract those which were performed outside the scope of the state’s
territory. Hence, agreeing with what Sol Picciotto argues, an apportionment formula based on the consolidation of accounts, country
by country, would be a better solution. (S. Picciotto, The UK’s Diverted Profits Tax. An admission of defeat or a pre-emptive strike?,
Tax Notes International, January 19, 2015, p.241). However, it
cannot be forgotten that the British proposal, by origin, breaks one
of the dogmas of international taxation, particularly favored since
the twenties by the League of Nations and later by the OECD, to
the extent that UK’s legislation does not require the physical presence of the non-resident through a permanent establishment for its
submission to the taxation of profits deriving from the local market
usability. The transposition of this option to the digital economy
implies the full acceptance of the economic presence and of the
economic, and not material, nexus as sufficient condition for taxing
non-residents.
The second condition is that of the tax avoidance revealing
schemes whose main purpose, or whose one of the main purposes,
is avoiding the Corporate Income Tax. It is, indeed, equivalent to
the US “economic substance”: the business purpose.
The second hypothesis arises when a company which is a UK’s
taxpayer creates a fiscal advantage through entities or transactions
with “no economic substance”, involving operations aimed at creating expenditures or at reducing the tax burden in one of the related parties and the tax debt paid by the other party is less than 80%
of the debt minimization, as a result of the asymmetric scheme employed. Or, what is the same, the tax minimization of the company
does not mean an increase in the tax debt of the linked entity, if it
lacks the sufficient economic substance.
There is a resident company and another that can be resident
or not, transacting between them, the effect of which is a mismatch
or asymmetry of the effective tax: more expenses, less tax, without
entailing, on the other party, less expenses or more tax. The desired symmetry is like the theory of communicating vessels: in the
related group there is no expenditure without income; no income
without expenditure. When this does not happen, the result is the
shifting or displacement of profits to other jurisdictions.
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Finally, the hypothesis described as related operations between
entities or transactions lacking economic substance, is extended
to non-resident companies with a permanent establishment in the
UK. The criterion consists of establishing if the relationship between the PE, whatever its legal status, branch or subsidiary, and
the company that controls it are not inspired by tax minimization
purposes. Thus, it happens when profits generated in the UK flow
to jurisdictions with low or no taxation, basically applying transfer
pricing rules. This leads to the probability that the profits flowing,
for example royalties, are artificially inflated for minimizing the
tax which has to be paid in the UK, e.g. the localization of patents
in order to benefit from tax advantages in a jurisdiction of low or
no taxation, instead of being reasonably and perfectly placed in
the UK’s territory. The excessively inflated expenditure can be requalified for its collection “at arm’s length” in comparison with
the market practice.
2. The DPT is innovative for several reasons.
First, the taxable event is configured around tax avoidance, or,
which is the same, around the abuse of law. The circumvention by
means of technical procedures, legal businesses, legal acts exclusively for tax purposes or for the principal purpose of minimizing
the tax that should have been paid. Consistently, the quantification
of the tax base, in the case of sales within the territory, is based
on the fair and reasonable profits that could be determined if the
transactions were made through the avoided PE. Hence, the stateless income becomes a requirement of the chargeable event and,
therefore, a manifestation of ability to pay granted by the territory
in which is verified. In this circumstance, this would mean tax base
erosion and profit shifting to zero taxation countries.
Second, the tax on diverted profits cannot be assimilated to
the classic Corporate Income Tax, because it is not a taxation on
the net income of the taxpayer arising from its economic activity,
but on the avoidance of profit that should have been levied. This
entails a different scope from the perspective of international taxation, considering that the DPT is NOT an income tax, because if
it were an income tax and it were confirmed by the reconstruction
of the taxable event, it would fall outside the scope of the OECD
Model Convention aimed at avoiding the double taxation. If the tax
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is not equivalent or similar to the Corporate Income Tax, it does not
violate any international agreement.
Third, the abuse of law is a behavior denoting ability to pay,
because only certain business organizations, local or foreign, have
the capacity to divert or shift profits obtained within the territory.
The discrimination reflects the held preeminent economic position, which is not equal to this of other organizations or individuals
in similar conditions in the market. The term “contrived arrangements” is a practice of large enterprises and multinational companies used for moving or diverting profits. In other words, it is the
result of what is also called aggressive tax planning. The legislator
does not resort to an anti-abuse clause or to analytical assumptions
of tax avoidance, appealing to a tax aimed at discouraging the toxic
behavior of certain large taxpayers. Its verification is the generous
exemption for small and medium enterprises, which are outside the
DPT. The proposal does not differ in this respect from the Carbon
tax, from a tax affecting the debt risk of banking or financial institutions or from the risk postulated by the tax on collection, storage
and correct processing of personal data (Collin-Colin).
Fourth, in the event of circumvention of a permanent establishment in the UK, the “mismatch condition”, imbalance or asymmetry of the tax, occurs whenever transactions costs increase or
reduce the income of a related entity and the other party pays less
than 80% of the reduction resulting from the transactions of the
first entity. This is the case, in Spain, of corporate reorganizations
such as Roche Vitamins or Dell Industries. The applied scheme
also gathers two requirements: the insufficiency of economic substance of operations performed and the main purpose of avoiding
Corporate Income Tax. It is worth noting that the notion of economic substance matches the objective definition of the US law:
the financial benefit of the tax reduction is superior to all the profits
obtained from the operation or operations; thus it can be deduced
that they were planned in order to achieve the tax relief.
The second assumption involves resident enterprise and nonresident related company or a foreign company with permanent establishment in the UK which conclude artificial transactions among
them, lack economic substance and, as in the previous assumption,
raise more expenditure or less tax and therefore a zero tax in the
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related group. Here the economic substance is absent in both subjective aspects (business purpose) and aim (the obtained profit does
not belong to the transaction but to the tax minimization).
Fifth, the British law puts pressure on the BEPS Action Plan
held by the OECD. The charge on the circumvention of the “taxable presence” and on the presence of the permanent establishment
proposes an intelligent alternative to the exploitation of discrepancies exhibited by the physical or material presence in relation to the
overall activity of multinationals and in particular, of the economy
digitization. This opens the way for taxing the presence or the economic nexus in the territory, the usability of the local market from
outside. In addition, although premature, the law draft points to
a consideration of permanent establishment that goes beyond the
idea of branch, office or representation, because it could be argued
that the subsidiary also integrates its concept (4. Extension of section 3 foreign companies with a permanent establishment in the
UK: a) a distinct and separate person from the foreign companydeserves to be treated differently or not ...).
Sixth, the EU evaluation is awaiting the decision that will
surely arise before the Court of Justice of the EU, which might be
tempted to implement criteria dedicated to the Corporate Income
Tax in defense of the freedom of establishment or of goods and
services and this would be erroneous.
The DPT does not dispute principles and economic freedoms,
but the right to safeguard and protect the tax base of each state. The
British tax combating tax base erosion and profits shifting does not
restrict the fundamental right of doing business in a single market,
but the aggressive tax planning and the abuse of law that the same
EU condemned in its recent provisions on tax evasion, tax fraud,
aggressive tax planning and harmful tax competition. In short, it
is the safeguard of good fiscal governance. It is crucial, therefore,
to differentiate the Corporate Income Tax from the DTP: they are
different in purposes, taxable event, tax base and objectives. The
harmful tax competition among states - and not the fair competition - is what would be affected by the DTP.
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